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“Not for Employers’ Eyes” - WSIB Policy Development & Implementation

The Growing Cult of Sec

recy at the

Workplace Safety & Insurance Board

nk & Associategrides itself on
ereping abreast of future and cu

rent policy developments at the
Workers’ Compensation Board (as of Jan.
1, 1998, the Workplace Safety & Insur
ance Board). Until 1997, this was relar
tively easy as the Board routinely mad
available policy proposals and the workf
ing papers behind them. The Board w4
compelled to do this because of the tri-
partite nature of the Board of Directors
which tried to be inclusive of all
stakeholder’s concerns. While the tripar
tite system failed due to poor Board lead
ership, giving employers some indication
of where the Board is heading remains

today an appropriate means of conduCfyn to Work: Enhanced Employer and
ing Board affairs given that the Board iSyorker Self Reliance”. This document

r

11°

nal operational matter. If th&orkplace
Safety & Insurance Ads the frame of
the monster ocean liner known as the
Workplace Safety & Insurance Board,
then Policy Guidelines are the cladding
of the hull. Although several Policy
Guidelines are passed per year, they re-
main few and far between. For instance
at the June 11, 1997 Board of Directors
Meeting no other Board Minutes were
passed.

The“Improving Return to Work...” Stra-
tegic Direction is neither a Board Policy
nor an internal operational matter, but
rather a bit of both. The most significant
change in the new workers’ compensa-
tion legislation, Bill 99, is in my opinion

entirely funded by 200,000 employers ing called a “Strategic Direction”, and therdhe new obligation of employers to re-

the province. could not have been a more importarHJm injured workers to work whatever the

. . paper for employers’ interests evefircumstances. It is speculated by my-
Instead, the Compensation Board is noWqopted by the Board, short of closing (Continued next page)

a monolith which is either purposefullyha place down. Yetimproving Return

masking its policy initiatives, or out of 1o Work...” is a policy document that IN THIS ISSUE

organizational confusion passing gnhe WSIB has neither publicized nor dis

plethora of policies in secret, which argypteq to its stakeholders or the genergl Fink & Associates

sprung on employers as ‘fait accomplis’nplic. This article will start with analyz-| Submissions to the proposed
ing a multitude of such ‘underground’| Policy Framework-

In Camera Strategic Directions: policies and Board position papers. | Bill 99.....................c.c........ b5
On June 11, 1997 the Workers’ Compenthe passing of a Board of Directorg — .

sation Board's Board of Directors passetMinute’ is necessary either in relation tg Eermllnatlng Non-Union g
a Board Minute entitietimproving Re-  a Policy Guideline or a significant inter-| = MPIOYEES v P

*On January 1, 1998, the Workers’ Compensation Board of Ontario was renamed the Workplace Safety & Insurance Board.



self, that when Bill 99 received first read-The following is a summary of the frame-to work practices. (But will they share it
ing in the Legislature on November 26work which is being heralded by tha-  with the public?)
1996, senior management at the WCProving Return to Work Strategic Direc-

commenced to turn its attention on hovtion: $300,000 Employer Penalties
it would interpret the section 40(1)(b) of Adopted at the Wave of a Wand:
Bill 99 which reads as follows: e “Certified Services” If you are an

employer of 200 employees or less, yo&S noted in the acccompanying News-
The employer of an injured worker shalprobably don't have a human resourcel§tter article, concerning the Board's re-

co-operate in the early and safe returimanager with specialized ergonomic trainc@ntly published Policy Framework (Oc-
to work of the worker by attempting tding in designing work descriptions andoPer, 1997), entitletReturn to Work/
provide suitable employment that isstations for the disabled employee. If yokabour Market Re-Entry” , most of the
available and consistent with theare met with the challenge of providingS@me policies from thigeturn to Work
worker’s functional abilities and that, such, the employer might wish to go to>trategic Direction are merely reproduced.
when possible, restores the worker's prean outside consultant. The Board intenddowever, an additional piece of the puzzle
injury earnings. to certify which consultants the employeMas provided in October. The Board has
might use. These consultants will be proSet penalties of up to $300,000 for em-
This section leaves plenty of room forided for and paid by employers, unles®loyers not complying with their respon-
interpretation, not the least of which arehe employer refuses to provide them, igibility to make available modified work
the following questions: which case the employer will be fined.nNo matter what the cost of its provision.

(From the paper it is assumed the fines
* what is the meaning of “available”? can only be avoided where the worker i "€ prototype for the January 1, 1998
 what resources will employers have tdeing returned to work outside of the aCWorkaz_ice Safety and InsurancetAc
draw on from the WSIB to assist thenfident employer’s place of work.) Regulation was set by the June 1997 Stra-
. e i tegic Direction. Our law firm complained
in creating “suitable employment” ?

loud and hard to the Board and the Min-
* what happens if the employer refuse$ The WSIB expects workers and e.misterthat it was inappropriate that employ-
to co-operate with providing “suitable Ployers to handle return to work activi-

. . L .. ers were given only 3 weeks to comment
» ties without WSIB initiation, ie.: no fit- ) )
employment”? ; '
ness notices: no caseworkers: no ergon8[] the Policy Framework, when its effects

mist: o audcatosspeingout wnali e o SRS er eaen e
the worker’s restrictions are. Will this lea 9 ’

to the independence and streamlining Ovyeeknme period Is clear: the Compensa-

with minimal future productivity gains
for the employer? return to work procedures or endless tripio”! Board had by June secretly adopted

* whatare the penalties for non-compli-t hearings to iron out differences of medic| Of IS 'éturn to work strategies, and

the opportunity to comment on the Policy
ramework is merely window dressing.

* is“co-operate” a euphemism for cre-
ating a job which does not yet exist,

ance? cal opinion regarding medical restriction
and ergonomic factors which must b

The Board to Employers: Pay taken into account?

Your Alimony and Butt Out: Where Is the Voice for Small
* The employer can ask the WSIB to Employers on the WSIB Board
Some of these questions are answereday for a Functional Abilities Evaluation. of Directors?

thelmproving Return to Work Strategic - This will help, but will it be a York Finch

Direction passed in June. In actuality thisiospital “cheapy” that the Board will pay V/hile WSIB bureaucrats generally con-

* Strategic Direction” is a first draft of for but which helps little, or a full blown Sider that they are a law unto themselves,
Regulations which will govern the laws$900 job that can be relied on? \é\/hatd'm?%“_VeSt are COfEmg fLOY_n Oth?[j
employers must abide by on this crucial oard or Director members, being pai
topic. But more than just being a firsts  The work must be productive and' €2t Stlpef?|d§>t0 mﬁet and demﬁe these
draft, it is thenew law just as an adoles-pintainable. Does this mean their mu%f]sue.s mofnth yW'éIBt Be Judneflét , 1997
cent is an adult: the die is cast, now thge 4 jop already in existence and waiting eetl?gr]]oBt N q boar ° wectgri
parent must Wal'[.fOI’ the final details to by pe filled. or must the employer creatg ne\?VéBe“ oard members suggesteh.t at
worked out. It is unfortunate that theg,,cp a job or push out a non-disableﬁ!:e measure progress on achiev-
Compensation Board has cast the ey rker from an existing job? ( The g success measures and to reflect this

ployers of Ontario, particularly small em-¢300 000 s.40 cooperation penalty ques performance evaluations”. This is a

muscle ofGeneral Motorsto play the been adopted to date. And aside from
role of fathers estranged from their family  The Board will mediate disputes. ~ this one comment it is rarely indicated

mony and butt out of the child rearing. * The Board will do research on returrfharged with guiding the WSIB are little
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more than an audience for the ChairmaAn explanation of the relevance and imthe issue of who is a worker and who is
and the bureaucrats; certainly very littlgportance of each document accompanig®t. The construction industry and even
of substance or opposition emanatesach description. more prevalently, the trucking industry,
from them. have over the past 3 years attempted to
1. New Industries to Be Covered by the remove their workers from the confines
Board Member Dr. Stewart suggested at.C.B (The Revenue Branch Coverage of the workers’ compensation system.
the May 8, 1997 meeting of the WCBPaper) They have been able to accomplish this
Board of Directors that a stakeholder by changing the status of their employ-
council would be useful. Chairman GlerNotwithstanding the unparalleled expanees from ‘workers’ to ‘independent op-
Wright squashed that idea by countersion of the Ontario economy in 1997, reverators’.
ing that “industrial sectors” will facilitate enues received by the WSIB continue to
consultation on an industry basis. Thishrink, according to the latest publishednder heavy pressure from t@mtario
is a conclusion that is utterly ridiculous.quarterly financial results (1stquarter;Trucking Associatiorthe Compensation
The industrial sector reorganization 0fl997). This fall in revenues is not only orBoard abandoned its jurisdiction to de-
the WCB has nothing to do with consulaccount of the 5% assessment rate deide who is a worker and who is excluded
tation or making information available oncrease ordered by the Minister of Laboufrom the mandatory coverage of WSIB.
proposed policies, but rather is stricthfor 1997, but also that a great deal of th€he Board now only requires that a
an adjudicative framework. Not unless oProvince’s job creation is taking placeworker sign a form agreeing to become
course “consultation” in Chairmanoutside the confines of WSIB coveredan ‘independent operator’ and the em-
Wright's vocabulary means to tell em-industries, such as the financial servicegloyer is released from WSIB liability.

ployers what the Board’s doing, after itsector. What has transpired is that a large sector
done it, and turn a deaf ear to any criti- of the trucking industry’s work force is
cism. The WSIB is aggressively pursuing a plateft without any disability insurance cov-
to include all Ontario industries within theerage, the very thing which workmen’s

WSIB Quarterly Financial mandatory coverage provisions of theompensation legislation was supposed

Reports Discontinued new Workplace Safety and Insuranceo prevent when introduced 80 years ago.

Act. This was a suggestion previously
In deference to the muted Dr. Stewart, th&1ade by the Ministry of Labour in the Furthermore these ‘independent brokers’,
May 8, 1997 Board of Directors minutedast proposals regarding WCB reformdevoid of coverage, are rarely either ‘in-
state: “The strategic direction for consulBecause of widespread opposition whedependent’ or ‘brokers’. They generally
tation will be discussed again at the Junde universal coverage proposal lagperform work exclusively for one com-
meeting”. At the June meeting of thec@me to light, the Board's agenda musgpany, and at the virtual direction of that
Board of Directors, Chairman Glen Wright'eémain secret - don't let the news of maneompany. Many appeals are now before
indicated that a strategy for consultatioflatory coverage leak out to such tradthe Board wherein the brokers are claim-
should be in place by September 1997ssociations as the Canadian Bar Assoig to be ‘workers’ on the basis of their
Four months later the consultation papefiation: lawyers may not appreciatdack of control over their working envi-
is not ready, and it is not expected thaforkwell Auditors tramping through their ronment, and the economic duress which
the WCB will consult with its constituen- offices. forced them into signing the Board's ‘in-

cies prior to dictating what consultation dependent operator agreement’ forms.
it will tolerate. Chairman Wright's con- Secondly the Board must sweeten the pdtot only does this situation add to the

sultation strategy consists of asking enfor the banks, who would assume a gredoard’s unfunded liability and uncer-

ployers whether they want red or whitedeal of financial exposure upon shouldertainty, it thwarts adequate worker reha-
carpeting, and “leave the rest to me”. NoWnd mandatory inclusion inside the work-bilitation.

employers can no longer (since AprifrS' compensation system. Banks have

1997) receive Board quarterly financiaPeen lobbying the Government againsbur law firm’s request for access to a
information, a traditional means of markihese proposals. copy of this paper remains outstanding
ing Board performance for the past 4 for 3 months.

years, lest some disturbing trends com@ur law firm's request for access to a . .
to employers’ notice. copy of this paper remains outstandin@. New Experience Rating Plan

for 3 months.
Prying Out Board Secrets: Our office wrote to the Compensation
2. Defining What is a Worker or an In-  Board in July 1997 asking for copies of
The following are a list of “secret” docu-dependent Operator - A Paper Pre- any paperspertaining to changes to the
ments currently being with held fromPared by the Revenue Branch. current NEER experience r_ating system.
public view, relating to new policies . The February 12, 1997minutes of the
adopted and to be adopted by the wsigt the Board, chaos reigns supreme ow.C.B. Board of Directors meeting indi-
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cated that Chairman Wright was workingwill pay an additional fine for the sameFor Board bureaucrats this means they
on an interim strategy to make the Experielaim in 1998. will have less work to satisfy employer

ence Rating Program prospective. The demands which they never have, and with
Compensation Board responded t0 OW 0 Board claims the MAP is “pro- the current WSIB management policies,
request by stating that no such papefe tive” in other words it looks at how!€Ver will be able to satisfy anyways. For
existed. ' dhe larger employers, who can suck into

much money an employer’s claims willbe ™ ! I
eir operations injured workers of every

Two months later the Board removedSting the Board in future years. Ther k, and make the new dedicated industry
70,000 employers from the NEER Plan an{ "0thing prospective about it, rather i d,judicative sectors (eg.: there are now
placed them into a new experience ratin§ & System that tells employers, that ify g adjudicative offices for big mining
system, beginning in 1998, called “MAP"YOU have a work accident, don't tell u ig steel, big auto, etc.) captive to indii-
(Merit Adjusted Premium Plan). Our of-200ut it: take care of it yourself. MAP ;| companies by intensive and pro-
fice has tried unsuccessfully to obtain th¥/ill encourage massive employer fra”_‘i/essional in house employer representa-
working paper which was used to develoff! terms of under-reporting lost time acCiyig  everything looks rosy. Small em-
the MAP and we have been repeatedlzyems- A worker can be paid to stay homgoyers have lost the “insurance” factor
told none exists. | suppose ChairmafPr 3 weeks at half the cost of a WCB finej the newiworkplace Safety & Insurance
Wright came up with this scheme on the Act, and would be farther ahead self-in-
back of a napkin during a Board ofThe construction industry has a similasuring.
Director’s lunch at the 200 Front Streetraudulent milieu going on currently, on,., ,

. . s no wonder that the Compensation
Mausoleum. We .have now requestgd accoun'F of the CAD VI experience ratlngBoard didn’t dare give small employers
copy of the working paper (or napkin)plan enjoyed by construction employer.sanywarning of the MAP system notwith-
under the Freedom of Information Act. CAD VII uses the number of yearly acc'_standing the Chairman’s pronounce-

. . dents as a factor to penalize companies, t on March 6. 1997 * itati
MAP is one large premium grab from smallyny employer who doesn't cheat re-mcht o March 6, +-consuftation

employers, or to quote from how thecejyes massive fines in the tens of thoyVith the employer community would be
Board refers to MAP in its until recently ¢onds of dollars. essential to review proposed changes to
secret overhead projector slide show: the experience rating model”!

“MAP will provide meaningful financial ; ; ; -
* the introduction of MAP is a project
incentives, consistent with insurance ProJect 4. The Aetna Fraud Plan

needs” originating with large employers and the
' WCB bureaucrats who have for the pasthe WCB paid the Aetna Insurance Cor-
The highlights of the MAP are as fol- 5 years, with the ill-fated 19%4nancial poration $97,000.00 to come up with some

lows: Incentives Packagbeing the most no- proposals to combat fraud. The Board
torious failure, been trying to accomplishmeanwhile has received from its staff and
e 70,000 small employers with annuathe following: employers dozens of proposals to deal
WCB payments of less than $25,000.00 with fraud such as hiring private investi-
are included. a. get rid of second injury fund relief by gators. But of course, with the current
making claim costs irrelevant; Board management having little or no
* each accident costing the WCB at background in managing a disability in-

least $300 will be charged on average, 45 have small employers flip for more ofSUrance system, some overpriced experts
a $1500 penalty against the employer. o \wcB bill. Employers with over 500 needed to deliver a seal of approval to

employees, who currently rake in 75% ofOmMe very basic premises such as pros-
* surcharges can amount to penalties @fie $300 million of experience rating re-ecuting all staff engaged in fraud and es-
up to $12,500 per year, every year. Fatalbates given out annually by the wcBlablishing a 1-800 number.
ties will be penalized at up to $6,250.00 ownhile paying less than 15% of the assesiiur law firm's re ‘f
top of Ministry of Labour fines, even in ment, want to get their hands on more; quest for access to a

the absence of dependents on the part of copy of this Aetna paper remains out-
the deceased. standing for 3 months. Meanwhile the

c.take away the incentive for employergoard has lined up fraud investigators
« the WCB's computer doesn't yet havd® Watch over how the WCB manageg,yt has not yet used them. It has several
all the kinks worked out of it to produceCIa'mS’ but rather turn the onus back ontgmp|oyees under suspicion, but not yet
MAP penalties, such was the rush t&MPIoyers to re-employ injured workerssharged them (as of October 15th, 1997).
implement it! or face hundreds of thousands of dollarghat is the WCB waiting for - another

of penalties (see the article on the newg7 000.00 report; or another $100,000,000
* even if an employer has paid a penWorkplace Safety and Insurance Boargh the pockets of criminals?

alty for a claim in 1995, the employerRegulations in this newsletter). (Continued on page 10)
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Submissions blfink & Associatesto the Minister of Labour and the WCB

Proposed Policy Framework - Bill 99,
the Workplace Safety & Insurance Act

In late October of 1997, the WCB proposed a series of Regulations which would have a far
reaching impact on how the newNorkplace Safety & Insurance Aawould be interpreted to
apply to benefits and employers’ obligations: return to work, duration of worker supple-
ments, calculation of pensions, calculating earnings etc. Companies were given only a little
more than two weeks to comment. As of the end of 1997, there has been no further word
from the Board on what the final draft will look like or opportunity for further input from the
employer community. The Board’s actions are scandalous given that these Regulations will
shape the future of the $11 billion unfunded liability and are worth hundreds of millions of
dollars annually to employers.

November 19, 1997 amended at second reading, requirssimed costs just less than a financial
the employer to attempt to provide dardship.

On behalf of the Employers’ WCBsuitable employment that is

Crisis Committee and numerous WCHavailable”. The dictionary definition of “avail-

stake holders, | must strongly protest able” is ‘that what can be used or se-

: - : Section 41(6) requires the employefured’- Within the meaning of the
the inadequate time provided to con* (©) req oy word “available” is not included the

duct an analysis of the proposed® offer the disabled worker the firs criteria that the thing to be secured or

policy framework. The extremeIyOpeprﬁﬁﬁgit{ntgyaggigtrsg'EZBI;Izg]lzl,f)yhsed exists in its present form, but

short time frame (less than two Weeksr? rather that what does exist could be

excluded any opportunity of consult paqe 4 of the Policy Frameworkfasmoned as “available”.

ing with my clients regarding their yocyment Return to Work/ Labourwill the employer be required to pro-
views and recommendations. | anyiarket Re-entry the obligation is tovide a job to a disabled worker which
providing to you my preliminary ob-“accommodate the worker in suitableloes not presently exist, even with
servations and recommendations. employment as soon as possible...” modifications, to a current job?

Obligation to Re-employ At page 10 of the Return to Work/WIII the employer be required to ex-

tract from existing jobs and job re-
L Labor Market Re-entry document an, ;e ments a re%lélcement :)osition
A key ~parameter within theeyample is given asto when a workefhich meets the disabled worker’s
employer’s obligation to re-employcannot be accommodated legitimatelyestrictions?
disabled workers remains obscure anghd without penalty assessed to the
unknown, even after a carefulemployer: “the accident employer is awill the employer be required to pro-
examination of the statute and th@mall business and accommodationdgde modifications to existing jobs or
October 14 1997 policy framework.required to the Workplace will causesubsets of existing jobs in a newly cre-

More particularly, the meaning of thefinancial hardship”. ated/disabled worker job, short of fi-
word “available “ remains ill defined. nancial hardship?
Please consider the following: Section 41(6) commands the em-

ployer to accommodate the work oHow does the Compensation Board
Section 40 (1)(b) of Bill 99, asthe Workplace to the extent of asintend to define “financial hardship”?
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Does the Board intend that financialvorkers whose only reason for emis out of sync with section 41(6) which
hardship should be equated with ployment is nothing more than theonly requires accommodation to the
hardship that would render the comstatutory compulsion employers argoint of financial hardship, and not
pany insolvent? under to provide same. This ecobeyond.
nomic trauma to employers will
Will the employer be required to re-abruptly end as soon as the legal oblCurrently, the penalty under Section
move a worker from the work forcegations to the Workplace Safety an&4 of theWorkers’ Compensation Act
to make way for the injured workerinsurance Board and other statutorgan be modified by a an adjudicator
performing a newly created job?  schemes have subsided, leaving thte be less than one hundred percent
army unemployed. | was previouslyon account of mitigating circumstances
Will the employer be required to makeassured by a representative of ther a partial accommodation. Surely a
a new job available for the disabledMinistry of Labour that a draconiancompany that re-employs an injured
worker even if the productivity that‘make work’ scheme was not intendedvorker for 11 months, should not be
can be expected from the new job igithin Bill 99. treated to the same penalty as an em-
below the standards of other work- ployer who had only employed the
ers? Does it matter whether or not thBage 8 of the Policy Framework docudisabled worker for one week.
job is performed to its maximum po-mentReturn to Work/Labour Mar-
tential by the disabled worker? ket Re-entry, provides that the pen-It is suggested that penalty modera-
alty for employer non co-operationtion be given some direction in the
How long does the obligation to mainwith the terms of section 40 (the emguidelines.
tain the job continue? Does the worgloyer co-operation section) is a pen-
“co-operate” in S.40 mean an indefialty to the employer of one hundredf the Board is serious about an in-
nite obligation, or can the employeipercent of the disabled worker’s losgentive program to offset the proposed
rely on the time limit in S.41 of two of earnings benefits plus the cost ofiraconian cost of failure to accommao-
years? providing a labor market re-entry plandate and the corresponding cost of
plus finally, the re-employment pen-accommodation it must propose a dis-
In my opinion, the Board must firstly alty pursuant to Section 41. The indieussion immediately. Those guidelines
adopt a clear definition within thevidual claim costs for a loss of earncannot wait six months from now
Guidelines as to the required degreiags often exceed three hundred thowhen the obligation is already upon
of effort mandated for employers insand dollars! Such a cost would banlemployers. Otherwise employers will
accommodating disabled workerstupt many companies and cause ibe left with the obligation but no fi-
Secondly, it is suggested that the dutseparable harm to smaller ones. A setancial measures or resources to pro-
of accommodation be no greater thaof directives allowing for a percent-vide for it.
providing work that is both “produc- age of such a fine to be levied de-
tive” and “available”. Thirdly, the pending on the circumstances of th&he most difficult workers to return
term “financial hardship” should becase, and the size of the company work are those with chronic pain.
defined to mean that the financial conmust be formatted. Examples of causeslthough appropriate treatment of
sequences of providing and accommadhat will succeed for a reduction inthese workers is subject to a Board
dating the disabled worker not outpenalty should be provided as nostudy sometime off in the future, there
weigh the productivity benefits of theexclusive examples. If the Board wantaeeds to be a framework for treatment
worker’s labour in performing the jobto state to Ontario employers: Eithenow.
so found. you take back to work every worker
with every partial disability, or the Labour Market Re-entry and Loss
The Ontario Human Rights Board will close your business, therof Employment Earnings Benefits
Commission‘interpretation of “finan- the Board better state this up front
cial hardship” which employs a tesimmediately, allowing Ontario’s em- Workers who are re-employed by their
whereby employers must expengbloyers to decide whether they camaccident employer, but then become
funds and energy short of threateningfford to remain in business in thisunemployed for reasons unrelated to
corporate financial viability, should beprovince. the work related injury, e.g.: Plant
rejected. Otherwise, the Province of layoff or closures, may be assessed
Ontario is about to create an army dfmight add that this penalty provisionfor a labor market re-entry plan and
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execution, depending on the degree abled workers are presented with enentincome, unless such income was
impairment, transfer of skills andcareer choice that must be decideithsured with the Board. This provi-

chances of re-employment. within so short a time as practicallysion makes no sense. Proven earn-
one or two months. ings are proven earnings and all should
Why should not the same opportunity be considered.

be provided to disabled workers whection 42 of Bill 99 requires the

suffer the same fate following their firstBoard to provide a labor market re-

labor market re-entry plan? For exentry plan when certain criteria are

ample, if a disabled worker followingmet. There is no indication that theConclusion

the first labor market re-entry planworker is limited to one plan. By

but subsequently loses her/ his job dusdopting the guidelines in the proposeth a democracy, laws are not pro-

to the fact for example that lab techformat contained in the policy frame-claimed without an adequate oppor-

nicians are a job category no longer iwork, the Board is fettering its discre-tunity for public comment and debate.

demand, would not that disabledion, provided to it by the statute. FetThe time | have been provided to

worker be entitled to at least furthetering discretion is contrary to numerimake comments on these crucial

consideration for a labor market reeus court decisions dealing with simipolicy initiatives has left no opportu-

entry plan? lar examples and contrary to adoptingity for consultation with my clients.
decisions based on the real merits and

What differentiation is there betweerjustice of the case. The citizens of democracy cannot be

an employee five years post accident made subject to penalties without first

who was subsequently employed withil treatment of injured workers doesreceiving adequate knowledge of what

the accident employer and now renot further the interests of employ-constitutes a crime. | suggest that the

quires further assistance, and the erers, but rather leads to protracted litieurrent policies being promoted have

ployee who is objectively compro-gation, unforeseen results, and the latapt been adequately thought out or

mised from successfully re-enteringounterbalancing of the statute causonceived, nor have employers been

the labor market, also five years podng further dislocation. given sufficient clarity of what the

accident, but who was re-employed policies will mean, or opportunity for

initially and subsequent to the acciCancelling the loss of employmentomment. The Board must suspend

dent pursuant to a labor market repayments to a worker if he does naihe implementation of such policies

entry plan? respond to the final review process isintil these deficiencies are corrected.
a draconian penalty that could be

If the first labor market re-entry plancaused by something as innocent as a

fails to return the worker to employ-failure of communication, particularly

ment or even if it does return thén an age of direct bank deposits. A

worker, but only for short time, it ap-far more appropriate remedy would

pears unfair to restrict any further labe suspension, and will avoid pro-

bor market re-entry executions. Sinctracted legal and political disputes.

when does the Board having a per-

fect track record while pursuing pasEarnings Basis

aspects of their statutory duty, which

it has undertaken? Within the 30 dayhen trying to determine the wage

time limit afforded to disabled work- basis for injured workers following

ers to appeal the labor market reentmyeriods of short-term employment, the

decisions of the Board, does the BoarBoard proposes to look at past earn-

now expect that each such decisioimgs for two years. While the policy

will be executed with sufficient fore- framework indicates that the Board

sight and competence so as to nevaiill consider earnings obtained while

afford a disabled worker a secondavorking for such institutions as banks,

opportunity to overcome economiawhich are not covered by the Safety

consequences of his disability? Nand Insurance Board, it will not con-

other group in society other than dissider as earnings proven self employ-
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Terminating Non-union Employees:
Look Before You Leap

by Kevin D. MacNeill valuable in defining ongoing obligationsdocument in detail: all instances of em-
mployers must consider thewhich an employee may have to th@loyee infractions; warnings and disci-
Eissue of employee terminationemployer subsequent to termination ofline given to the employee; and, mea-
prior to hiring, during the the contract such as confidentiality angdures taken by the employer to help the
employment relationship and at the tim@on-competition obligations. employee achieve desired levels of per-
of firing or there may be a negative ) ) formance. Itis also a good idea to have
impact on their bottom line. Moreover,Where there is no.wr|'tt.en ,ContraCttwo or more employer withesses present
employers must consider potentiaﬁ:OStIy and upcertaln I|t|g.at.|on MaYfor these steps. If termination of an em-
termination situations in light of "¢Sult- Then issues pertaining to thg|,yee is contemplated as a result of a
practical concerns such as busined§'Mination may be resolved by ang jeg of minor infractions, such as ha-

reputation and legal costs. unknown and unpredictable third party;; -, lateness, giving the employee a

~ according to the judge-made COMMO e |ast chance warning is desirable.
The employer-employee relationshipi$aw of employment or applicable o it should be made crystal clear that

fundamentally contractual. CO”eCtiveempIOyment standards |egi8|ati0n' further infractions will result in termi-

agreements govern unionized gnation. Not making an employee aware

S . ._In a nutshell, the common law o
workplaces while in a non-unionized ' i iobisini i
p employment is that where an employeﬁhat his or her job is in jeopardy prior to

setting, individual employment ™ : , »
g ploy wishes to terminate an employee, iithe straw that broke the camel's back’,

contracts define the employer- ; e
ploy may do so without financial oingationW'" Iate_r re_nder more difficult the task
W gf proving just cause.

employee relationship. Employment la h )
for unionized and non-unionized™© "¢ employee and without advanc

workplaces is similar but sufficiently "°t® of the termination where “justyyhare there is no just cause and the
different to warrant different cause” exists. [fthere is no just C_aus%nly real issue is how much advance
considerations. For space reasons, thtige employee must be prowdechotice of termination or paymentin lieu
article will look at the non-union reas.ona}ble advance n.otl.ce of tth that notice is owed by an employer,
workplace, which is the setting int€"mination or payment in lieu of theyhe ourts have historically considered
which most Ontario employers and'otice- many factors in deciding the issue.
employees find themselves. There is no precise legal definition ofHowever, the most important of these
» what amounts to “just cause” at lawgenerally have been the employee’s age,
Individual employment contracts may vever. some of the clearest exampldgngth of service, level of job
be verbal but will preferably be in, 14 include such employeeresponsibility, and level of salary. While
writing. To be binding, an employment,; ., qi,ct as theft or intentionalnot carved in stone, as a rule of thumb,
contract must Comply with applicabledamage to an emp]oyer’s property o{aonsideration of these factors has
legislation. A clearly and prOfeSSiona"yreputation. Less serious matters sudtistorically led courts to award
drafted employment contract helps,s g potandard employee productivitgmployees dismissed without just

reduce potential misunderstandings 3% habitual lateness generally do noause and without notice an amount

to what will happen at the termination, . o4 4o just cause unless thef one month per year of service.

of the employment contract, Theemployee persists in these activities i? .
employment contract should set out th . n the case of applicable employment
git q hich it b e face of repeated warnmgs,t ndards legislati th t of
::on ! |0:sdun der”\:v ich 1t may t_eprogressive discipline and despite beinﬁoiic afts rriignst? :10nr’ © am;)_urll_ ©
ermlnag an € compensa Ior(jiven a reasonable opportunity to corte . a 9 Ofpaymentin fieu
payable, if any, from one party to theimprove behavior of that notice will generally vary
other in that event, notably where the ' according to the employee’s length of
employer dismisses the employeeEmployers faced with problemservice and the size of the employer.
Written employment contracts are alsemployees should take care t&While employment standards legislation
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sets out precise employee entitiementemployee were entitled to workers'Where a constructive dismissal has
as a rule of thumb, it is generally oneompensation benefits. In addition, byccurred, an employee may quit
week per year of service in the case ofirtue of these penalties, somemployment and seek the same amount
shorter term employees and twe@mployers may suffer a worsenedf damages as in a case of dismissal
weeks per year of service for longeexperience rating at the Workerswithout just cause. Potential liabilities
term employees who work for a largeCompensation Board and thereby incumay be reduced by providing
employer. increased costs. employees with credible reasons for
changes in the terms of their
Employer common law liability may be As another example, under applicablemployment contract, involving
reduced by such things as workerdiuman rights legislation, where aremployees in a process of negotiation
compensation or insurance plammployer terminates an injured owith respect to the proposed changed
disability benefits received by thehandicapped employee prior taerms and giving employees reasonable
employee during the notice periodattempting to accommodate thaadvance notice of the proposed
Further, employer liabilities may beemployee by offering modified work changes. As well, employers may
reduced by any money the employeduties, further liabilities may bebroadly define job descriptions in
receives during the notice period fronincurred. In such cases, employers aemployment contracts at the outset of
alternative employment. Further, theyotentially liable for full compensation the employment relationship. This will
may be reduced or eliminated if arto the employee, which may amounteserve room for the employer to
employee makes no attempt to findo more money than would otherwisenodify the employee’s job
alternative employment or otherwisédbe due at common law or underesponsibilities during the life of the
cut the losses connected to beingpplicable employment standardemployment relationship.
dismissed. It is therefore desirable téegislation. Further, employers who are
help terminated employees findfound to have effected a discriminatoryf an employee is terminated in a callous
alternative employment. Where the risklismissal face an extra damage awax highhanded fashion an employer may
of referring a problem employee is to®f up to $10,000.00 and cancellatioralso be on the hook for punitive or
high, employers should still keep a fileof government contracts. Added tamental distress damages. Accordingly,
on available alternative jobs, containinghis, human rights proceedings areare must be taken to treat terminated
ad clippings and so forth. Thesdypically quite protracted and mayemployees with dignity. Terminations
measures will reduce potential liabilitiesjnvolve considerable legal costs. should not be broadcast to the whole
especially in the event of litigation. workplace, but should be carried out
There are other pitfalls of whichin private in a respectful manner.
Workers’ compensation and humaremployers should be aware, namely the
rights legislation also present a veritabldoctrine of “constructive dismissal’ While some of the most common
minefield for employers consideringand potential liabilities for such itemspotential liabilities arising from
terminating employees who are entitle@s punitive damages, mental distressmployee termination have been
to protection under this legislation. Fodamages which an employee may seaketched out here, employers should
example, in the case of an employearising out of his or her dismissal.  not lose sight of the fact that there are
with service of one year or more at the many others. Seeking the help of a
time of suffering a workplace injury, Broadly defined, a constructivelawyer who practices in the area of
the employer may have reinstatememtismissal may occur when an employegsmployment law prior to any employee
obligations for up to two years afterfundamentally modifies the terms of theermination will pay dividends: the
the accident under Ontario workersemployment contract without thehundreds of dollars employers invest
compensation legislation. Failure taconsent of the employee. Examples solid employment contracts and
comply with these obligations may leadvould be a radical reduction in andefensive advice may well avoid tens
to a penalty on the employer of up temployee’s salary with noof thousands of dollars in legal fees
one year of the employee’s net averageorresponding reduction in jobbefore the courts.
earnings for the year proceeding theesponsibilities or a significant increase
injury and, the employer may also bén job responsibilities without a Kevin D. MacNeill is an employment
required to make payment to theorresponding increase inlawyer who may be reached at
employee for up to one year as if theompensation. (416) 537-0108.
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The Growing Cult of Duties Document worst kind of star chamber procedure
S straight out of the Middle Ages. No
eC_reCy Under Bill 99, theWorkers’ Compensa- longer will a company that is being
E,C_O‘ngeﬂﬁfsi‘éﬁ?‘@%t@non Plan for tion Appeals Tribunaloses its power to screwed by the Board have an opportu-
Workplace Safety over-ride WSIBpolicies. Section 126 ren-nity to plead its case before the Board
ders Board policies inviolate from AppealOfficials (the Board of Directors), with
The WCB, now known as the Workplace3oard review. The Government includedhe power to grant an exception to the
Safety & Insurance Board, hired a formethis section on the urging of WSIB bu-Policy, or have a policy changed.
air force commander, Brock Horseman, tbeaucrats who have consistently seen
run its workplace safety wing. The Boardheir poorly thought out policies rejectedMost of these WSIB policies are devel-
will now be charged with accrediting andon appeal by the Appeals Tribunal. Manyped in secret, are implemented by retro-
inspecting employers’ operations. The&mployer groups were vociferous in try-active decree, and serve best the inter-
implementation plan was drafted bying to defend the Appeals Tribunal’s ini-ests of the bureaucrats and the 10% of
March 5, 1997 and was supposed to Héative because it has been employers withe employer community which has the
presented in its final form by June 199ave been the net beneficiaries in a myriagconomic weight to get the Board to lis-
but to our knowledge hasn't. of areas such as second injury fund reen to them.
lief, experience rating, rate groups, return
Itis feared that all employers will over theto work obligations, etc. Indeed, the Board
next 12 months come under the rigid perhias relied on the reasoning of WCAT
alties and futility of aVorkwellAudit (see decisions to create its new policies.
Fink and Associates Newslettgol. 10,
no. 1, January, 1997). The change in the law was a delibera
attempt by the Government and larg
The exact format remains a fog waiting t@mployers to thwart the needs of small
envelop employers without notice orbusiness, to eliminate a forum that coul

The Fink and Associate§Vork-
ers' Compensation Newsletteis
published 3 times a year IBi-
chard Fink, 466 Dupont Street,

warning. lift the yoke of the bureaucracy from thg Toronto. Ontario. M5R 1W6
small employer’s back and as a way dof ' ’ '

Our law firm’s request for access to daising revenues. Telephone: (416) 537-0108

copy of this paper remains outstanding . Fax: (416) 537-1604

for 3 months. When the Appeals Tribunal, after Janu Web Site: www.finklegal.com
ary 1, 1998 bumps into a Certified Boarg

5. Consultation Strategy Policy it must submit its dilemma to the] The contents of this publication

WSIB which then has 60 days to make ah 4,0 copyright and reproduction
Chairman Wright promised this strategyanswer. Lost in this process is the right in whole or in part by any means
would be ready by September 1997 (Magf appellants to have their plea heard by is forhidden without the written
8, 1997 Board of Directors Minutes).  the Board prior to making a decision o permission oFink and Associ-
confirming Board Policy. This is the| 4ieq

6. Delegation of Statutory Powers and
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