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The WSIB Adjudication Training Manual:

Board Adjudicators Learn To Play
The FEL (future economic loss) CROSSWORD PUZZLE

rios to commencing
wark as an Adjudicater

far the Warkplace Satety

FEL Crossword Puzzle

and [nserance Board pros-
peciive emplovess go through
2 six manth training program.
COrver 800 pages of material

Complals B aciviy.

Ll

-

spanning 4 loossleaf binders,

1]

cntitled daivdieation Thaining
Mewired, have been prepared
by the Cuality Improvement
Branch wf the W3lE. The mi-
erial includes questionnaires,
case studies and erossword
puzzies. 1Fit's a puzele o our

ACROES

1. i o iTeh WRB b ik d M1
]

e

1. Pamirtag of Mrosr on 100% FEL
2 What e danigrasion T eaade dr

1. Lot ymar of FEL Rasira

readers as fo why dealing with
acdjudicaters can ot times be rroubling, look
no further than the Training Manual, By
tackling the confents of the Adindication
Training Manual, ond the Adimaicarive
Advice ard Bext Approgches documents,
his aricle will explore the realms of seeret
board policics, adjudicative advice which is
either wrang or unhelpful; and misguided
aftempis 1o makse the WAL less
bureaweratic.

Seeret Board Policies Revealed:

The Baard has for over ane year been
gathering up a compilation of unpiablished
guidelines and policics not available to the
general public, towards making the pelicies
public. Owver the past theee months, the
Bioard has made pubhi twa documenis:
s Approgchices and Adfudicanive Advice.
Mevertheloss, seerct Board policies such
ay thpse concering Cheonic Pain remain
under rups. The whole purpose of craating
a secrel policy i3 apply mules consistently,
but in a manner that workers and
emplovers don't know about, so they can’t
complain. Examples that have come (o
light in the past two vears, include the
Board's employer registration amnesty
program (o caw I regrister i your fiem s
wpraler puspdelend, and chronic pain
entitferment (il a worker has headaches

' 3-5% annually for the next

wi|1|-;:-1|.| il ||i:;,u;] ill_iu.r'_-' l:|'u,-r e |ﬂi1r|u.||1 i.v,. [R]H]
entitled 1 benefits).

Consider the Following Previously
Unheard of Policies Contained in
the Training Manual:

- For cervival and fumbar siealn, the
Boarid trdicates & will be reluciant 1o
aprrave §2 weeks af pleysloierapy
canslerlrg of hor and cold packs,
fahelling thls ireatment a1
"‘quh‘.\'ﬁmiu&.l'&".

Employers should mize this point with
adj udicidors,

(it o peme 20

WSIB Actuaries:

Employer Rates to go up
by no more than (and no less) than

Richard Fink says,

"The Cwrrent Workers' Compensation

years

Bemafits” Svstam iz Broken and Needs o be Replaced”

mplover assessment rales ave
Einr:rtam:d By 3% in 200 and

according o the WEIR': actuaries
ity their repoet “Funding Framework July
2, rates nead o eise by 3-3% for the
niext mine vears in onder 0 meet the
Ciovernment's target of refiring the
unfunded liability by 2014, That i= avera
A0% increase in emplover assessments.
The reasons far the current erisis are:

= manipulation of the WEIB asessment
rates for political purposes;

= LD increase in the cost per average
injury cli;

= the size of the unfunded Babality {the
dilference berween funere liabilites for
past claims and the amount of noney st
astde To pay Tor them) left over from the
1580,

The WEIE S un funded Tabilicy peaked at
11,4 ballion Sollars in 1905, {."'; deht hi&;]u."r
than meast Provinees' sceumalated
deficnsy, The wnfanded |i:'=|:|i|il;~r~' Lo
down te 1004 Billvam in 1997 bacause
issessmaent rakes charged o emplovers
insreasad by 490% (rom 1985 1 1994, [n
1999, the unfunded lisbility dropped 10 %

(ot ared oo page # 5




(Ceniiwael from caverd

-Adfudicatars are zoneifomed fo ignore
Psyefia-wacallonal sketches af warkers in
preparing Labawr Market Be-emiry
FPlanx,

Before the Board hauls off and pigys
£430,000.00 to train a truck driver with a
back dizability to be 0 computer graphics
designer, an expensive (5 1,200001 Psyvcho-
vocational test is dene to determine if the
imjured worker has the intelligence to
succecd in school. Many of these tests
indicate it is very doubtful the worker will
sueceed, vet the Board goes ahead with
the eourss regardless. Mow the reason is
clear, the Training Manual says the tosting
is unrcliable, and results can be skewed by
the worker's drug intoke. The author of
ihe training manwal mast beliews thit
injured workers lovwer their drag mtaks
while inschool,

-The Trafning Monual gives o mine poind
checklist fo determine whether fre
apireiarr af the Bowrd s own duciors
slionfil be aecepred over the apiniees of
e worker's freating doctory,

In my experience, countless tmes, adjud:-
cators have stated in the file that & Board
doctar’s epinion is always prefirned over
the treating physician, One of the polns in
the medival evidence checklis is 1o
“compare the credentials of those offering
an opitian relative 1o tee izsue™. In thiny
vears of WEIB practice, [ have never seen
Ehat clone, bt i Gac the opposite - if the
doctor works for the Board he must be an
gxpert in guestions of “compensation
mesdicing”. As an advocale in the compen-
stion system it is very inleresting o
discover that the secret policies, seem to
e elocest evan the |,‘:-r.i|3l;i1|:u|! intended
recipient,

The Training Manual raizes a further
interesfing question, which i how can an
adjudicater - edieation: 2 vears ac Seneea
amd six months ar the Board, refise to
Cipllow the opinion of 3 Board doctor (10
years af medical edueation),

Mora importantly, how can the adjudicator
distinguizh a mizguided legal opinion from
a Board doctor (0 years of legal edweation)
such as “the worker meets our criteria for
chronic poin entithement”, an opinicn
which an adjudicator should ignore, from a
medical opinion - “the worker does no
huve an erganic explanation for his

symptoms . And better suill, [ ask our
reitcers why the Board even needs docioss
to give this tvpe of opinion and mos
others. Should not the adudicators lave
somes miedical training? In the odd case 3
medical axplanation 15 required why noy
consult medical texisT IFthe medical
condition 15 unclear, why not refer the
matter o an cutside clinician for
consultation?

-Regrivted i the Traivning Manwef 5 o
menne from the Professiomal Prociice
Branch, duted Sepienber 2003, entiiled
“Criteria for Adiudicators” Refirral of
Clais to NMurse Case Managers ™,

The full details of this policy were not
praviously available, ©did not know that
nursas are o become mvolved if there is
any andication of aress 1o the worker.
Ciiven that tsere are ae beagt 20,000 claims
per year that st more than a few weeks, o
the psyvehalogical detriment of the effected
wiorker, this means each Board nurse
should be seifing about to relieve the
stress ol about 2000 woekers annually, |
sy good luck o te Board nurses, and 1o
emplovers | advise = get the nurses ou
there solving emottomal and psychalogical
stress problems of vour injured warkers
innmediarely, since emotional disturbance is
the number one barrier to successful retum
1o k.

Misguided Advice to
Adjudicators:

=Tl Fraiwing Manual provides o
elreckiise as fo wiewr air ermplenen, witn &
challenging a clalfm, can obialn an
ewmpfoyer direcied medical exeminailon
af @ warker.

Paint number onc says the adjudicator’s
decizion whether the worker should 2o to
the emplover’s doctor is final. This is
patently incormect, as it is the Appeals
Resolution CHTicer s decision that is final.

The fourth point on the Training hMannal
checklist states that che emplover’s
examinaiion will only be appeowed ifthere
are disceepancies in e meedical Gle, but
the last peint on the checkliat indicates
that if the information being sought is
already in the fle then there is no vight of
examination by the employer, This is
completely contradiciory, What for
instanse woald be Use adjudicators

decizion, i the file medical repors say the
worker can't work (the file mformation),
but emplover sees the worker planting
tomatces (A diserepancy]? Which part of
tee checklist prevails® The Board has left
one of emplover’s most pofent weapons in
disputing a claim in the hands of
adjudicators who are subject to this
guestionable quality of training.

= The Tralining Manual states that I
deprimsrative diic divesse, the Ngartenis
fliers froin e bodies of the vertelras
hecome fooger, pernlittng o sloppy
conpling ar shirny bobeeen sdfgeent
vertelrae,

Betrer the Training Mameal should mot
deal with medicine ac all, then preach this
kind of poppyeock, 1 would take a log
mor: than degencrative dise discasc to
cause a shimmy between vertchrac,

[ the reader wants to know why the Board
accepts entitlernent for back disabilitics
without an injury, the Training Manual
gives the explanation: “Mechanical bow
hack pain may be defined as pain
sepandary o averese of normnal anatomic
structure.” This proposition is
extracedinarily centroversial, if one
considers that the majority of the
population with mechanical back pain, hos
it in the ahsence of any known overuse,

-Tive Training Marnal tefls adivdicators
dieey imed mor review a il every F weeks
AF the worker is i are LMR progrom.

The Manuwal savs the adjudicator should
have as many files ag pessible set over for
only long term review. Mow [ lnow the
reason why injured workers can ke failing
school, yet remain there indefinitely,

- Adjudicative Advice, Board staff iv
Ttk thert ifre primary source for
Ifrfoemmation on whetler a long ferm
Wisalilenrent i cansed from wark 5 the
werrker aird the frearing plysicinm

Information from emplovers is only of use
in elorifying and validating the worker's
information. Employers now know why
they are ignogred! According to the
Adfdicative Adwice document, that a
dizability may be reporied many months

(Cenrimned i page 5
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2006 Return to Work Obligations

WSIB TO EMPLOYERS:
WE CAN'T REHABILITATE INJURED WORKERS
-HOW ABOUT YOU TRY?

hie Workplace Safery and [nsurance

Heard is proposing that all

Emplovers be subject to an
ackditporal $50,000.00 fine if the emplovers
Fal to provide productive remunerative
and sustaimable work to all injured
workers, pursuant to section 40 of the Act,
{referred to as the "eco-operation section®).
Emplayers are no siranger to sanctions for
lerminating injured workers pursuant to
the Human Rights legislation, .41 of the
WEIA referred to as the "re-employment
section", wrong (el termination Law,
experiznce rafing, Employment Standards,
e, Penalties for all of these stames can
range upwards of S300,000.00,

What is different about the proposed
changes o WSIE employment obligations,
which emplovers have until January 26th,
2006 to comment on, is that companies ane
not just responsible for offenng a suitable
Jjob, but the corporation has the onus to
provide such a suitable job, whether or not
the emplover's operation currenthy has a
job of such description that ccommaodates
the warker's disahilities.

The WEIB is proposing 15 additional
responsibilities upon emplovers mn regands
to return to work obligations. Most
shockingly, all of the obligatons are
present for all employers - ne matter the
size of the company. The fines for General
Motors { 14,000 emplovees) will be the
sami amount a3 for Al's Motor Repair (2
employecs).

The Following are a lisi
of additional ¢employer
responsibilities and my commenis:

1. Employers msst attempd to bopdbe
together responsibilities from several
Jiehs o ereate one new job conforming to a
waorker's restrictions. Previous to the
proposcd changes employers had only to
provide a job that was "available",

Criticism: [n a plant of 50 or less, the
effiect of peeling off the easy parts of
employment from some job descripbons
and bursdling them together fior the mjured
workers leaves the remaming pool of jobs
more noxious for the non injured workers,
This has the effect of causing more
repetitive strain injuries and raising the

level of antagonism towards the mjured
worker. In plants of less than 20 workers,
bundling leads to inefficiency and
decrensed priofits.

1. Employers are compelled to provide
“short term" trabning which will allow an
injured worker to perform alternate
suftable employvment

Criticism: "Short term" is not defined, bt
rsre importantly, firms employing less
than 20 emplovees do not have the
resources 1o rain workers for & months,
with the prospect that the injured worker's
condition may well deteriorate and cause o
further layoff.

3. Offers of alternate cmployment to
injured workers extending beyond 12
wircks must be productive (furthers the
company's business goals); susiainahle
{jb will go om indefintely): remuanerative
{the job pays the worker what the job is
winrth, notan inflated amoant for the
purposes of avoiding WSITE lability); and
specific (contain a job demands analysis
with the offer). These criteria nre all new,
While the eriterin are those the emplover
is compelled to meet, if the emplover can
prove (isnus on the emplover) that the
eriteria are impossible to meet, then the
employer may be relieved of its obligaiion
o re-gm oy,

Criticism: For the larger emplover {more
than | 50 workers), whe fuces penalties of
upwards of halfa million dollars, what
business is it of the Board's thai the jobs
being offered an injured worker are not
productive or that the wages are inflated
for the job being offered? Where does the
Bonrd receive the legal suthonty to tell all
emplovers wht 1o pay all injured workers,
or what endeavors "meet the employer's
business goals™. Does the duty 1o co-
operale in rehabilitating injured workers
extznd to @ liability which imchedes the
Board telling the employer how to manage
its business?

Take the example of a $60,000 per vear
pipefitter with a back injury. MNew Board
policies would prohibit the emplover from
offering the injured worker the job of
estimator paying 340,000 per vear on

the basis the wape is not comparable and

emplovment would not last through a
downtum in construction. Meed the
emplover offer this worker a job in a senior
management? 1F the worker tums down
the estimator job, the employers CAD vii
expericnce rating cost will be well over

S 100000,

Whe is making the decision at the Board
regarding the sufficiency of productivity
and remuneration? A career civil servant
Appeals Resolution Officer who never
worked a day in construction or in o
factory, ket nlone managed such; an
adjudicator with & months of troining; an
Appeals Tribunal Vice-Chair, fresh out of a

corpormte low finm?

In the Canodian economy, the only
emplovment that i sustainable (5. 40,
criterion Mo, 3hep: "indefinne" are jobs ke
that ol the Chair of the WSI1B.

4. Employers can provide work at home
only in extraordinary circumstances,

Criticism: [f an emplover wants the
injured worker, o foreman, to continue
minnaging his roofing crew, while st home,
resting his back; or have his lead hand
tuke o week at home o pass a salety exam,
whit business is it of the Board's?

5. Workers are only compelied to accept
wark 50-6il kilometers from home, and
employers shoald try to accommuodate
such,

Criticism: [ the worker mowes his
residence further away from the plant than
Aib kiloameters, such a situation 15 nof
covered by the proposed policy changes,
Why 30-60 kilometers, why not just 607
Mot mjured workers can't drive 50-60
kilometer m any event. Does that mean
while the employer must offer the work, the
worker by having driving restrictions,
never has Lo accept it?

6. Emphiyers are compelled to prepare n
gradual Retwren o Work Plan, when the

disahility ealls for one, inclading an
oastling of duties, physical demands
analysis functional abilities evaloation;
wirk hardening duties (job reguirements
that nat so much produce things but get

(Camiraned on page 4 )
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feontinued frompg 3
the worker acclimatized to work); and
wark triala

Criticisan: For emplovers with fewer than
20 crployvees, there will be no one on statt
with the expertise to prepare such a plan.
Such emplovers will be forced to hire
outside consweliants at great expense.
Furtlsermore, the disabilitics of workers are
rarcly static, and the plan will hove to be
constantly revised, with dircetion from the
Baoard, the worker and the doctors. This
willl ke not only an expensive nightmore for
the small ernplover but o lemgthy diversion
of resources.

7. Employvers must contact
workers ooe lime per week as
% TNLATHA 1T KD AL

Criticizen: While it may be fne (o contact
the worker with a sprained back once a
week, e worker whe just losta finger
ehoresn’® necessarily want 1o hear from the
emplover every wezk until the
amputation is berter. Constant calling
aadds to the worker's stress and increases
the protable result of psychological
|:|i:§.ﬂ|:_r5| il;'_.'.

8. Emplovers must show that they
are vweekly monitoring and taking
action on the Refurn fo Work Plan

including keeping a diary of their

efforts which must be produced to
the WSID on demand.

2. Employvers must offer modified
work on an interim basis in the
absence of a specialist
appointment or conflicting or
linsited functional ability
evaluations. However, the worker
can object to returning to work and
avoid returning for weeks (at
employer's cost) by challenging
the cfficacy of the plan.

Critfednrt: Emplovers and workers shaould
be cneouraged to allow the worker toe start
back to work as soon as possikle, and in
O of cases this does happen. In the
1% of cases that it deesn't - when nio
modifled work is readily available, the
wirker 5 reticent (o rebwm, doctors’
preseriptions of disability are confusing,
el pemlizing the emplover, because it
can't cone up with the right solution on
the Goard's thinetable, is deaconian. Forcing

the emplover to offer interim work of no
productive valus just to setisfv the Board
s not always o geed example for the
hiealthy workfercs to observe. This often
sebs i bod pregedent for the fulurs
expecttions of the injured worker - that it
the disubility can persist, the remaoval of
difficult job duties might be made
permannt,

1. Employers must not allow the
worker to leel unwelcome back at
work.

Critfeivse: [ is understandable that a
wiarker nor e harassed due 19 his
dizabilits, bt tomake a warker feel
weleone ratses the bar an emplover muast
meet to a different level altogether. Wha if
the worker was already at odds with co-
workers and manazement before the
aceideni? Can the employer change
attitudes by flat? How "welcomes" is
cocuzah? What is the peotocal for
"weleome™?

1. An employer can avoid these
14 abligations by proving a
leghtimate lay-off strictly based on
semiority, or legitimate grounds for
dismizsal [eg. theft). However, the
cost of accommodation, short of
threatening the financial viability of
the company is nod considered as
an emplover defense.

Crivfeissn: Since the Board plans fo accept
the Ontario Human Rights Actas a
standard for co-operation, even lav-olls by
seniority may be no defense and as such
hivve Been rejected routinely by labour
arbitrators, Furthenmore, laysoffs by
seninrity are usully oriented department
to department, not plant wide, which will
el 1o 1.-.-l:|rk¢r.:. dl.':||1:|.1|-:| il:l;.;_'_1 l:r._:u.xrl.:r
rather than a lavodt,

12. Emplovers in effering modified
work must account for non work
related disahilities.

Criticivm: Under this policy, if o plant or
site worker has noen work-related asthma,
which comes to light atter a work injury,
office work would have to ke located sa
the injured worker would not be affected
by dust in the plant ar in the ficld. Here
the Board is ngain dictating the working
coditions and allocation of manpower
PCSOLGes i A cormpany, & domain Far aficld
feoan the Board's jurisdiction of

rehabilitating the effects of a work injury,
or health wnd safety standards of the
workplace, [njured workers would have to
hive: il their desabilities acgommadatad by
emplovers - under Workers'

Compensation laws!

13. The penalties apply to all
emplovers and all employees
rezardless of the years that have
passed since the accident and the
size of employern

14. The penalty is 0% of the wace
loss benefits and 30% of the LME
costs for the first 5 days of breach
and 100% of cach therealter, up to
one vear. Labour Market Re-
entry Plans often cost the WSIB
over S500MLID per plan annually.
The penalty is puyable
immediately, appeals can be heard
Inter, {often one viear lafer).

15. Mediation i obligatory and
mandatory whenever a dispute
over the appropriateness of work
is called for by any party.

16. Employers must have a written
dizability management plan in
addition (o @ return to work
program.

17. THE EMPLOYER'S
OBLIGATIONS LAST
INDEFINITELY

Concfasion:

The WEIB proposed much the same
obligations in 19949 but the proposals were
shot down by the Conservative Minister
of Labour, Moy the WSIB, faced with
rapidly inflating costs, a failed Labour
bdarket Re-entry system for injured
wiorkers (only 30% of injured workers
obiuin susainakzle emplovment), and no
glternate solution to fix the tailed paradiam
af the current Werkplace Safety and
Insurance Aot { ie.: an increasing
percentage of injured werkers arc being
paid full benefit 1o age 551, is looking fo
cmplovers i stop the bleeding, hefore the
Governmeni is compelled through
peliticnlly unpalatable rate increases, (o

pay the piper.

A i ev et parge
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CONSTRUCTION EMPLOYERS IN FOR RUDE
AWAKENING ON CAD VII EXPERIENCE
RATING CLAIM COSTS IN 2007

tarting in 2005 construction

emplovers are b2ing taxed on a

now formula for experience
rating. Albough the caleulation and
billing date for the new formula will not
be fortheoming unlil Seplember 2007,
the costs that will be used for that year
are the claim costs emplovers have
accumulated in 20035 and 2006, While
the WSIB is inviting emplovers (o have
an impact statement prepared for them,
the results produeced from such
statements are cryptic and misleading.
Surnmarized below is exactly what an
employer is facing.

The Board is changing the ruting factor,
ihe frequencyicost facior mix and the
expected costs of the Cad VI svstem,
Take the example of an emplover with
20 employecs with a payroll of
E1.000.000, 00 annually and a WEIB
assessrment of $10.00 per hundred
dollars of pavreoll, Assume this
emplover had one secident in 2003 and
one accident in 2005, resulting in five
months of WEIB benefiis paid in 2003,
2004, 2003 and 2006, for a total of
L20,000.00 of benelils paid o the two
injured workers per year.

Uinder the CAD VI system of 2003
based on 2003 and 2004 (“the present

system™) e employer in the example
above would still receive a rebate of
£3.125.00, Had the same employver had
na accidents in 2003 or 2004 the robate
wiould have been 315,625, [fthe
employer had one accident in 2003 and
2004 but the warker was paid only for
2 weeks, the rebate would be $12,500.
Therefore one can see that 20,000 in
vearly claim costs are worth $12,500 in
the employec’s pocket, or 2100 of
claim paid to the worker is worlh 63
cenls in co1s to the emplover, The
maximum penalty for the worst possible
record (373,000 of vearly costs) would
be 537500000 charped arainst the
employer in 2003.

Uinder the CAD Y11 system of 2007
based on 2005 and 2006 {“the future
gysiem”) the employver for the same
scenurio in terms of cosls experience in
20:03-2004, would face a 35,000
penalty, instead of the past vears

53, 12500 rebate, The maximum rehate
in 2007 would be 550,000,00,
Therefore in terms rebates, for cach
claim dellar paid to am injured worker
the employer is out 32,23, Howewver,
the maximumy penalty for the warst
possible record ($90,000.00) is now
320000000, Therefore each dollar of
claim 2osts is worth 33.60 in penaltics,

once the employer leaves the rebate
phase and enters inte a penalty scenario,

In conclusion, employers shonkd be
aware af the following:

[. [f vour compensation costs arc
significant (amounting to15% or mors
of what you pay the Board in annual
assessments) and remain as is for 2005/
2004, there is a mood chance your past
rebate will um inte & penalty.

2. Ewvery time the Board pays your
wiorker a dollar it's now costing yvou the
emplover befwesn 52,13-53.00,

5. One claim paid for 2 years or 2
claims paid for one year an: poing W
draw close o the maximam penaliy of
at lzast two times your yvearly WSIE
dssassment,

The WSIE is introducing naw
Repeulations and policies compelling
construction emplovers o find work for
injured workers, assuming any work i
to be had, an force of penalties of up to
S550,000.00. Experience cating will easily
add an additional $200,000 to the load

of liability. [T this 15 nel the
environment you wish to work in, we
would be pleasad 1o speak to vou.

2006 Return to Work Obligations comined from gz 4)

The Board's appeoach is a colossal
mistake, Bevond the fact that
administration will be ponderous,

paper work massive, penaltizs 30 punitive
that bustwesses will close, all of Ontario
industey will be diverted from itz goal of
ingcreasing efficiency and productivity into
a clush of wills between employers,
injured workers and the Board,

The Board is completely ignoring a sell-
commissioned study by Professor Eagan
af the Univarsity of Toromio, The stsdy

illustrates that unless the worker and the
employer are both positive and supportive
af a return to work, the atmasphers in the
workplace is poisoned and the worker
hecomyes aven more disahled. The Board's
new appeoach 14 o theow its shock troops
of ergoramists, mediatoes, adjudicators
iz, onto the shop floor to tell employvers
to eomform or ¢lze!

The solution for emplovers is fo wresile
comiral of the Baard ol of the hands of

the current ceecutive crew who have not
ienprowved LME plans in the past 5 veors,
whan the failure of these plans became
cwident. Secondly, the Warkplace Safety
and Insurance Act needs b be changed to
end the current legal paradiam, which
ciycouishoes workers to seck 100%
entitlement benefics.
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The WSIE Adadication Trainiag Manaul

{Cnnriraed fram covery

afier onset is only one factor to consider in
allowing entitlement for the claim.
Apparencly, policy advice has been given
mit the document without reference to the
time limits for reporting accidents
canizined in the law itself

Inadequate Adviee for Adjudicators:

= A exeellent clieckilet It contalued by
the Trafming Mannal on how fo spad
Health Care Fraud, bt tlere are no
frafrirehinms o ow fo applyp the cleckilst
excepf (o s “Consider the hig piciuwrs,
rrurssd yorr fnsilncts e fake approprisie

coling '’

What instincts daes a prospective
Adjedicaror, fresh oft the street with a few
rgnths of training in workers'
compensation, have that they can let their
instinees be cheir guide in fraud. Mo
wuonder fraudulent claims are endemic,

There should ke an accumulated points
check list for the adjudicator to fill out for
each claim, and a referral authorily o doe
pibore reseanch when o certain score is
achieved | shart of sending in the
peosccution branch.

=The Training Menwel provides a
camvenfend clrecklis! do defermine
wiltether your entploves Bas 0 repetitive
straim iafury, in e prise of gdvice fo
ailfadfoaters orr fow fo averd s,

The Eact that job satisfaction is the major
mediator in repelitive strain injuries is not
mentioned in this compendium,
presumably because the Breard doesn™
want to let the et out of the bag in front of
their ovwn staff. Mevertheless the following
advice is given to Board adjudicators:
“Avoid hitting the kevboard with

excessive foroe™ Ome supposes that after
a frustrating conversation with an
employer, contimming entitbement For an
unwitnessed injury, not taking it cut on the
keyboard is valuable.

-Wiile 200 fnspectors from e iy
o Labour roam the provivce Aanmiding onf
s for safety infractions, i i the
WSI8 adjwdicators whe comte foce fo
Sirce with nepflrenee cousing dafury, and
yuf are pawerdesy i carrecd defleimrcies,

This is a major palicy failure. The section
of the Training Manual on health and

zafety advises that adjedicators should
wse personal protective equipment whers
other contrals are not possible or practical.
At what juncture is such information ever
poing to be useful to adjudicators? Are
adjudicaters themselves ever pomg to be
asked to climb lndders and therefore have
regard to safety humesses? Arg
adjudicaters moing to assist or cojole
residential reofers in supplving safety
homesses?

Oime might speculate on why there isa b
pase section an Health and Safety in the
Training Manual. Is it te oy B0 give
adjudicators =ome background inte the
legislation that precedes warkers'
campensation -aecident prevention? Or
maybe it"s because the word “safety™ is
cantained in the Boord's legislotion and
name. Either way, the section on Health
and Safety reflects the major problam with
Training Moanual - too much material to
dizest and not enough information on any
particular issue to provide competency.
Adjudicators are told to draw mental
cartoons of worksite aceidents before
allowing entitlement, but have no fcaining
5 inglustrial enginesrs or eTgonomisds, or
expericncs in o fctory or job site. They are
told to be detectives agninst fraud, but
have no police training. What's the point
of thesa platitudes?

The Adjudicative Advice dosumsnt
recommends that sdjedicators refer
dizablerment cases 1o ergoncmists, This is
certainly & better ides than 3 necplivie
icljudicatar draswing a cartosn in the minds

Bye,

-fiz the Best Approaches docwmenrt
mijwdicatnrs are fefil o e wary of
serrding fmiared workers wifl oy bagks,
Birck fo work few oo, a8 ey mey need
the amelivadion af fee amd strefefiing
rritations.

Furthermore, adjudicators are told the
word of the faomily doctor regarding the
first Fewr davs of disability, 15 sserosnet,
Finally, workers on strong drugs, or who
hive to drive kong distinees o work ane
not censidered candidates for immediale
return to work. 1Ethis policy is actually
follewed, it will be a major departure from
current Board practice, which iz that
anyvone who can walk, can do the
approprigte madified duties.

Adjudieators Griven
The Wrong Philosophy:

The Training MMaonuwal states that
fundamental values of the Workplacs
Safety and Insurance Board are: 1} comract
and timely decizion making; and 2} ireating
the “costomers” in an individualized,
caring and respectful way, Ome of the
irstructicns in the Training hMamweal on how
this should b accomplished is as follows:

When answering a question over the
phane for an ernployer:

“Say: 'I'm checking for vou now.' And
while waiting for the svstern o show the
infarmation ask the custamer a question™.

Drem't soy: *“The computer is slow today™."

If am cmplover has o be kept waiting on
the telephone for an answer, {and tforced to
face inane questions), why would the
Adjudicator need to hide the fact? If the
Adjudicator is trained to hide infarmatian.
then dishonesty is being opprobated. o
very dangerous lesson and precedent.

Are employers and warkers “eustomers”
of the Board? Tn my opinien they are nat.
Workers are bencficiarics of a dizability
plan and employars are the spansors of
the plan. & customer is a potential or
current contructor for services who enfers
of may enter inte the contract of his own
frae wall, A customer is purchasing
something. There is no chaice when it
gomes fo WSIR, ard cenainly no purchase,

A customer is someone who you
antagonize at the peril of the individwal
dispenser of services and the organization
- it is to be avoided. A worker and
employer ere parties who can be expected
to be routinely ontagonized. The goal of
adjedicntors 15 1 apply the legislntion and
policies properly. To a customer one tries
to bend the miles to pleass, for instance, a
price discount or an exira long metumn
pelicy, and to placate with platitudes. For
a worker and emplover, getting a decision
dene promptly and correetly with all
relevant evidencs, and forgetting the
platitudes, is what the parties are Temally
entitied to, and desire. Solutions o
problems should be individualized, but the
means 1o et there shoubd ke within the
boundaries of the law and policy.

The Training MMameal caufions - don"t wse

A arrfirued aie parae 7
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Changes to the NEER Plan for 2006:
Penalties Rise, Rebates Don't

chunged to fessen rebates and inerease

penalties, The changes are in response
10 the position of “labour” that experience
rating should either be eliminated
altogether, or im the Jeast, the current £100
million dollars of net rebates be eliminated.
Accardingly, the resultz of the hard earned
reduction of accidents by emplovers,
which currently shows up as a net Neer
rebate dividend to employers averall, will
be eliminated and the money plowed back
into ineressed worker benefits.

I]‘L 20, the Meaer Flan has been

The manner in which the Meer foemula has
been changed is to increase the future
projected cost ol a claim, and to fiddle with
the maxemarm it of o rsch ary
individual or group of claims will cost the

Training Manual fCantinwed from pg 6 )

the words “wou have 0" or “vou need 107,
The Manual savs this “comes woross os
dictatorial, hurcavcratic and as though
vou're telling people what to do”. In fact
the WSIE will alwuys be buresucralic,
Producing the same result for the some se
of facts, countless numbsers of Limes, is the
greas vinue of a burcaucracy. The
question is whether the correct result is
being produced.

The new Adiwdication Training Manwal! is
confisged and wrong about the
adjudicator's role - it doos not address
why 10,000 degisions per vear are
averiurned on appeals of that thers ars
aver 1,000 complaings ta the Fair Prucltices
Commissions annually! [t tells
adjudicators to make timely decisions vl
aivits any information en how n
adjudicator can control hisher case load
to make cerain this is done.

Conclusion:

Mew adjedicators should be given a bwo
week introduction on the very basics of
antitlerent and how to access policies.
Mext, & five vear siep-up program in
responsibiliny with hands on cluims
management, urder the tutelage of a senior
adjudicator, {(and weekly seminars) should

emplover. Below are examples for 2
manufaciuring firms, one company
employing M workers and the other 200,
comgparing 2005 { the old Meer Plun) with
20 (he new Neer Plan).

Company with ™ workers:

A company of 90 employees with
£4,000,000.00 &n payeal], will pay to the
Bosard £ 120000000 annually. The Meer Plan
formula of 20035 would caleubate 523,000 of
Expeeted Costs, with a maximum annual
penaliy of the same amount. A claim of
shert duration, say & months, would cost
the company $9,000.00 of lost rzbate, and
therefore ke worth to the employer
approsimately 30,73 foreach dollar paid o
the worker.

Thie Meer Plan farmula of 2006 would
caleulate the same Expected Costs, but the
macirm penalty would rise to 534, 500,00,
The same $12,000 claim as inthe 2005
example, in 2006 will cost the company
S11,730 in lost relate, meaning that cach
dollar paid to the worker now costs the
coanprany nearly the same dollar.

The net pesult of the 2006 Meer Plan
changes for firms of between 60 and 140
workers & that the company is “self
insered” up o the maximum penalty, ples it
st pay premiums {ostensibly for cleim
cists cxceeding the maximum limits and
past vear's unfunded liabilicy).
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1. Humber &f manths incorsorated into o A1
Deriscn

4. Last year of FEL Ragine

1. Percenlage of Werker on 100% FEL
2. What tha dealgnation "R" slands Tor

commence. Why the Warkplace Satery
and Insurance Board cannot implement
ihis reasorable approach to staff training,
currently conducted inevery lnw firm in
Cunada and many inaurance companics, is
because adjudicators who are competent
enough 1o be trainers, never siay
adjudicators long enough 1o train new
adjudicators, The Adfrdfearive Training
Muwmal i 3 poor substitute for mentoring
and hands-on traming.

The Board's remaining secret policies
should be published and disiibuted for
comment, I ihe seeret policies, Bes
Procrices guidelines and Advaaicarive
Acfvice are appropeiate, they should be
sent for public discussion, amended and
ingorporsted into the Policy Manuals,
rather than floating around in some
unindexed netherworld,




billion dallars when the Government ook
miost of the inflation indexing out of partial
benefits, and reduced benefis from 90% of
net i 85%. The wnfamded Hability hie its
lover point in 2002 when huge steck market
gains were reilized omthe Boardz 518
Billicn worth of assers, which are set aside
1o pay future claims, However, the Board
has never actually reduced the cost of the
average clann!

With the drep of the stock markets in 2002,
the unfunded liability rose to S6.6 billion in
2003, Whils stock returns began 10
increase in 2004, spiraling werker
compensation benefits caused the
unfunded liability to soor again ta 57,1
billion. The WSIB has nine years (o pay
down this 7.1 billion dollaes in order o
ranch the 2014 retirement tasget of che
unfunded liability the Minister of Lalsour
has endorsed.

The WSIT bas been aking in %1 hillion
dullars per year from employers for te
pist 3 yairs, § dly in order to pay
off the unfundad liabiliy. Instead, claim
costs bave exceedad revenues by bepween
S84 millicsn t 5934 million over the lase 3
vears, thus [zaving the WSIE in a worse
linancial position, Therefore the WSIB
neads £T00 million moee revanee cach vear
10 siart paving down the unfunded liabilicy
aned 2500 rai lkon dollars maee revenuwe each
vear 1o catch up with 2004 cloim caosts, 16
the Board increased iis assessments by
P a vear for the next 9 years it would still
e 53 billion in the eed. The Baard's
apditoss in its Funding Frameword July
003 analysig, state that rates can't rise by
irare than 5% a year for political reasons.
That's good pews because the Board
reitlly needs increases of 109 immediately
and annually if they are to catch up with
the current debacle.

Consider the following points on
where benefits costs are going:

-the average claim cost has gone from
120040 £ 517,346 i the past 3 years and
is expected to rise to £19,560 by 2004; the
average claim cost in construction went
[roem 525,000 in | 99910552 967 in 2005;
=the 1002l cast of benefis has gone from
S22 billioe i (999 1o 3.1 bilTion in 2004,
while the total number of actual injurses
has declined by 12,000,

-health care costs have gone from $229
million in 1999 1o 3405 million in 2004 and
ire expected 1o bie 5465 million in 2003;
-while 50% ¢l injured workers suffering
from o permanent disabilify or 3 widow's
pension received fall benefits in 1999, the

percendage receiving full benefits
increased to almost 200 by 2004;
-Labouwr Marker Re-entry Plons are costing
over § 160 million per year outside of the
ceat of paying workers to participated in
the Plans;

-5494 million is-spent by the Board
annually on adminizirative expenses,

The Government’s answer to these
problems was to promise a 20% decrease
in accidents by increasing the number of
inspectors,  These inspectors are costing
the Board £54 million annually. Mone of the
finies received for Occupational Health and
Safety violations ever gocs 1o the Board or
ta the imjured worker, but only to the
Crntario Government. The inspectors have
zo far had little impact on accident
statistics, leaving the program looking
mors and more like a cash g,

Even ifaccidents declined by 10%, the
savings ta the WSIB would only be 5140
million per year, far shork of what the Board
needs. Aceident rates have declined 30%
in the past & vears, and emplovers have
received no tangible benefit.

The Government has further increased the
Board’s claim casts by practically
removing, Cannda Pension Plan Payments
ag a deduction from Loss of Eamings
calculations. This measure has cost the
Biaard 5 14K million Fast year, The
Government has extended the time
limitations for worker appeals ol decizions,
told the Board o revise its policy of
deeming that o worker has found
cmployment when hefshe has not, and
lowered the threshold For the acceplings
of occupational disease.

The Board has responded to the ¢risis by
proposing 15 new obligations emplovers
maust shoulder in regards te retuming
imjured workars to work, under threat of
penalties of up to S30,000.00 (s2e the
article in this newslettery, [nmy apinion,
the Board’s labour markel ré=entry
proposals are not anly harmial w the
competitiveness of the Cmilario sconomy,
but will cause an avalanche of paperwork
and burcaucratic meddling, which will
increass emplover assessments,

The chicf WSIB actuary, in preseniations
ta emplovers over the summer discoverad,
that the cost of providing workers with
narcotics has skyvrockated in the past 5
yiars g0 over 3530 million annually. Bather
than recoznizing this over-medication of
the work force 1o be the tip of the iccherg.

the Board is [eoking at supplving the pills
themselves through a special relationship
with the drug companies, rather than
through phormacies, Assuming 31,50 per
pill of oxycomtin {the number ene synthetic
morphine pill) at 3 per day, 365 days per
vear, the Board has becoms the parelic
sugar didkdy of 18,3 13 injured workers,

Crur readers are asked o consider three
impeirrtanl questions:

I} In the past 5 years, the Board has given
Less tham 350 workers MEL awands worih
over 60% - the Buard's demarcation off
“serious" injury, s¢ why are more than 50
times that number of workers receiving
lonp-term norcotic medication?

23 Why would any emplover, of hosy could
any employer allow {for heslth and safey
reasons) an employee to step foot on the
emplover’s premises under the influsnce of
marphine, in quamtities greater than thas
usech per perzon m the pallative care
wings of Ontario's hospitals?

30 If you, the reader, were in some way
dysfunctional, in ether words beset with
behavioural problems (can’s get along with
paople at work andfor socially), Bamily
problems, depressive ilinesses,
neuroticism eic, and wers presented with
the opportunity to receive free mind-
numbing medication and income
replacement, i retum for simply talking
woursell into becoming and presenting
woursell o the world as a mencal invalid,
which cholce would you make?

The answer (0 tose quastions leads 1o
the inevitable conclusion that the curreny
Board parsdigm of rewarding illness
behavicur causes injured workers to
become more disabled. Given thers iz no
evidence that aceidentz have became more
dizabling in the past ¢ years o aocount for
the stupendous rise in claim costs, the
only conclusion is that the additional
10,000 injured workers annually, who stay
on benefils imdefinitely, have learned the
system and are crashing it

The render s asked to -¢I‘.'|I1f-l‘.'l1:l|l|ﬂ|-! the
following,

«[n Shenzen Provinee, Ching, seven
workers dadly have their extremities
amputided ot work, These manufacturing
plants, that have no workers'
compensation assessments and spend
Tittle on safery, are (he competition Ontario
emplovers are facing. Ontacio emplovers

S amsinmed an Rexs page i
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WSIB Actuaries: commedsiom page $

mist act amarter than global compeatitors,
aol moce stupid by having the Workploce
Safery and Insuance Board cherry pick
what jobs smployers must make available
to injured workers {see accompanying
article in this newslemer), or sopify the
working population with morphine,

=In the state of Florda, the first jurisdiction
o adopt the FEL NEL system (please see
oapr fiem newsletters on the deleterious
effects of the Florida FEL MEL system from
I'T vears ago), the assessment rates for

Iock and cobinet installers are 53700 per
hundred dollars of payroll, and $53.04) per
hundred dollars of payroll for roofers!
This 15 the ultimate result of Ontario's FEL
{now called LOE) NEL workers”
COMPENSATHOT regime.

The anly sohrtion 15 to time lmit nons
cotastrophic imjuries by & change in
legislation; provide superior chronic pain
treatment; recognize the chronic pain
epidemic in Ontario for what it is; hire andd
train higher quality adjudicators,

Changes to the NEER Plan comimed from page 7

Company with 200 workers:

A company with 200 emplovess is staring
dovamn the barrel of o Mesr Flan shotgun,
This company's premium would be
£250,000. The expected NEER costs in
2005 would be B60, 000,00, and the
maximum penalty would be $90,000.00, In
2005, aclaim costing 51 2000,00 would
eliminate $13.500 from the company's
rebate, Therefore in 2005, each dollar of
cliim wis worth 51,25 1o the company’'s
bottem line,

[n 2006 the same claim cost will eliminale
51687500 of rebate meaning that a dollar
of compensation claim cost the company
£1.40. However wherein 2005 the maximum
penalty for all claims annually was

ol i, e il - i i) i a— T p—— S T S - - sy s M Ty e e e i i e e e e e

B0, 000,00, that maximum i § 1 34, 80000 in
005,

Mlost incredibly for 20006, a single worker
need be paid only $12,000.00 in benefits
(including say omly health care costs, such
a4 for morphine), spread out over 3 vears
tor peach that maximuem, or be paid

£90 (bl 00 & total benefits within 2 years.

Penalties for companies with more than 300
emplovees can reach up to a half million
dollars per claim! Unfortunately, the
bi-annual tinkering by the Board

with the NEER plan, means that Meer
makes less sense each vear Is the Booard
hoping that empleyers join labour in
calling for the elimination of expenence
eating?
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