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The Conventional Wisdoms

ver the past twe vears, The

Ministry of Labour has hired 200

mote safety inspecters 10 enforee
ergonomic and oer safery standards
erou bt Ontario. Additicnaily,
inspeclors appointed under 65 Cmtario
Statutes, other than the Farkpdace Sfen
and finicngnes Ao and Oocupariona
Health & Safedy Agr, are NoW Cross-
appointed 10 also stick their hose into
health and safery infractions, The siaed
goal of the Minister is o reduce losttime
aceidents by 20% between 2004 and 2008,
{Presentation of the Assistant Doputy
Minister tothe Canadian Bar Azsociaticn,
Octoler 24, 20046,

A Contrarsan Opmnen:

The Minastry of Labour believes that
berween 2003 and mid-2006 there have
been 2100 fewer accidents per year,
representing a 10% reduwction i that
period. My submission is that there has
heen no real reduction in accidents in the
past wear, 3 vears or 6 vears, that in fac
the opposite is true, there has been an
increase in accidents. Furthermore, that the
imitiatives of the Ministry of Labour and
the Waorkplace Safety and Insuranese Board
have g0 far been ineflective. This articie
will also apine Lhe reasens for the
Government's failure and whal eculd be
done to correst the problem.

(ALl statistics used i this article are
derived from the 2005 WS1E Stistica
Supplement; the 2005 W31 Annval
Repor: the 2001 WSIE Annual Report,
and Statistics Canada [nlormation on lins.
All percentages have been rounded 1o the
nearost complete pereent.)

The WESIE's Accident Statistics are not all
they seem. Al fiest glance, Lost Time

accidents have declined from 10T, 407 in
2000 1o 02,727 in 2005, 1 ane adjucte the
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Sreven BMahoney, WSIR Chalr

2000 s1atistics 10 reflect the increase in
Board premiums (reflecting increased
numbers ol worker emploved, je. ot risk),
further adjusted for the overall increase in
wages in Ontario, the decrease of accident
frequency for the past six veirs 15 27%. Al
page 9 of the 2005 WEIR Annual Repon,

the Board crows that prevention is their
first fundamental, and progress in
prevention is being made.

I ask our readers 1o consider the following
proposition: if the number of accidents is
truly decreasing, Uieen slicaldn’t e
number of serious accidents also be
decreasing? In other words, how would it
b possible to have reduced the accidents
causing no permanent disability, and not
a5 well the aceidents leaving a worker with
a permanent disability? Are we only
witnessing o decline in inconsequential
accidents? I il possible that Catario
emplovers could be successful preventing
small accidents but not big accidents
cuceanitianily? Furthoimose, il accidents
are being prevented with the correlation
that workplaces are saler, vne gl
expect that those workers who are
permanenily disabled would have less
debilitating injuries, in other words, the
overall severity of the injuries would
decline.

(Ctenned oo page 2 )

New studv finds:

Young, Inexperienced Workers Primarily Responsible
for Construction Accidents in Ontario

Faur professors from the Universities
of Torento, Saint Mary's, and
Waterloo managed o cxtract over
£250,000 from the WSIB to study the
events and conditions leading la work
injurics from physical, operational and
pavehe-socizl points of view; and w
understand how these factors might ead
toward or prevent acgidents in the luture.
The academics surviyed 21 1 workers who
hid an least one work accident in the
previous 3 months, First of T, the researchers
node that although Oaarie is a world leader
in safety standards and safely results,
boasting one of the lowest fatality rates in
the waorld, there are still 30 deaths per year
in construction. hall of which were trom

[alls, and probably 600 near-misses. They
note that solving engineering Bsucs lad
in the past helped decronse seeidonts but
now enly 10% of accidents were due to
technical deficlencies, and tha che
remeaining accidents wers likely the fuule
of management.1t's not surprizsing the
researchers would assume that Ontario
work accidents are primarily
management' s o, given the Ministry of
Lahour view that by hounding Ontario
industry with 300 prowling inspectors,
aceagdents can signsficuntly reduced. The
rescarchiers list 20 fhctors that have, in
past siudies, been found 1o prevent



Smoke & Mirrors

fCanwinwad from cover )

Fatalities:

The easiest place to check this proposition
out may be with regard to firalities.
Fatalitics have declined from 125 in 2000
1 104 in 2003, The problem with Fuality
stalistics is that there are, fortunately, too
few of them to gain an accorate picture of
workplace aceident statistical trends.
Accordingly, cach vear the number of
faralities goes up and down. So for
instance, af the time of WSIB Chair
Mahoney's address w the Canadion Bar
Association on November 21, 2006, 2006
fatalitics hod already surpassed the
number of 2005, making (aeality statistics a
marker worth considering, but not
altogether reliable.

NELs: A Clearer Window into
Accident Statistics:

A better window 1o view what is
happening to accident frequency comes
from the Board®s statisties regarding Non
Economic Loss (NEL) Awards. Board
Policy 14-05-03 states: “Workers who have
awaork-related permancnt impairment are
cligible for nen-coomomis loss (NEL)
henefits. To rate permanent impairments,
the WEIE uses a presceribed raning
schedule, the report from a NEL medical
agsessment (if one is conducted), and all
relevant health information in the claim.™
Inmy experience, 99 out of a [ times, a
medical exam precedes a NEL
detzrmination, and 95 out of 100 times the
REL percentage is denved Irgm enicning
the measurements and diagnosis
determined by the MEL cxaming docter
inla a computer program that produces a
percentage NEL award, which is further
translated inta a munthly or lump sum
pavinent 1o the injured worker,

The MEL doctors are picked by workers,
renerally at random, from a list of privae
docrors who have net been associated
wille the ¢laim, NEL. swards are gbont as
ohjective a determination as the WSIR
ever makes. Thus, from astistical point
of view. we have a near-perfect means hy
which to determing the quantity of serious
accidents which oceur cach vear, and the
ability to compare how serious, overall
worker injuries have been vear to vear,

In the past 6 vears, adjusted for premium
and average Onterio wage inoreases, the
number of WELS swird huve increased by
6%. However, more importantly,
adjusting for Beard premium and Ontario
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wages, severe MELs(40-100%: NEL
rafings} have increased by 31% hetween
2000 and 2006; while moderaie WELs {20-
30%) and minor nels {3-20% ) have
increased by 10% and 14% respectively.
It iz onlv the minute NELs (0-5%)which
have declined. Even adjusting for the
epidemic in mental health disorders
gripping the workforce, the only
conclusion that can be drawn is that since
the number of MELs are increasing. so are
the number of workers being seriously
injured each year, and they are being
injured mare severely.

I submit, logically, that the acival number
of serious and non-scrious Jost ime
injuries must be increasing cach year in
tandem, but accident reporting is being
skeweed by some emiployees, The drop in
lost time elaims reported 10 the Board
reflects fewer claims being reported, not
fewerclaims ocourring.

Board Benefits Rising
Exponentially:

There are other statistics poanting in the
same direction, although not so precise as
the NEL siatistics. If accidents are
decreasing, the one statistic every
employer has to scrch histher bead over
is WEIE benefit costs. After adjusting for
Increnses m premioms and woges, these
have risen by 40% in the past & years.
While the Board™s current excuse for the
rise is health care costs, which have
doubled over the sume period of time,
health care remains at only approximately
10%% of total benefits. The Board has been
studying the rise in health care cosis or
the past 8 months, but has wet to produse
areport.

Agguming the entire benefil increase is for
something mare than just providing
injured workers with greater access to
marphing, ane would think that a sreater
expenditure on health care would increase
waorker's health and thereby decrease the
amount of benefits which would otherwise
be expended. However, going back to the
MEL statistics, ifmore workers are being
injured, and being injured more severely,
then the inerense in benefit costs would be
expected, whether benefil entitlement by
the WSID has bevome muore ur less lax.

Mo Lost Time Accident Statistics
Confirm the FaIIafy of Fewer
Injuries:

In the event Onearie emplovers are indeed
fradulently reporting fewer “lost time'”

aeeidents, the trend may show up in a
different frequency of “ne lost time™ vs *
“lost time” accidents. [Femployers don't
bother suppressing “no lost time” claims
becau=e such claims have little financial
penzlty, one would expect a smaller
desrease in “no lost time™ accident
frequency.

Bingo! While “lost tirme” aecidents
between 2000 1o 2006 declined by 27%,
“na lost time" accidents declined by anly
18%. A lower decrease, because fewer
“ta lost time™ elaims are swept under the
carpet or “lost time™accidanis have been
transformed to *no lost time™. T don't
suppose anvone can believe Ontario
cmplovers have manaped to decrease non-
serious “no NEL award" lost time
accidents, but haven't done quite 5o well
in preventing innon-serious “ne NEL
award” no lost time accidents. While it is
possible that some MEL awards are given
10 “ne lost lime™ claims, experience shows
thal workers with a significant disabaliny
will almost invariably losc at least one full
day of work.

Smaller Employers and Industry
Varmtions:

Chne hypothesis to aecount foe the lage
under-reporting of lost time claims would
be that it is the small emplavers i the new
economy that are flying below the WEIR s
radar. The service sector is one of the
Tastest growing parts of the Canadian
economy. While much of the service
gector, such as financial institulions ace
exempt from WSIB coverage. 2003 still saw
71000 WEIB claims registered from this
spctor, The decline of WS1B claims
reaistered in the Service Seetor is far less
than in the rest of covered industrics; a
12%s decrcase from 2001 10 2005 for small
service sector companies and only o 5.0%
decrease for laree service seetor emplovers
tover 20 emplovees), adjusted for
increses i service secior employment
and wages. This could be taken 1o mean
that the service sector has made less
progress in reducing accidents: or dossn't
hide accidents quite as much as other
sectors. 50 the decrcase in accidents is not
as inflated: or that this sector has been
under reporting wwidents foF vears so
tremids are skewed: or that smaller firms are
ey wnder reparing accidents more oflen,
[ don’t know which is accurine.

Itis however counter-intuitive that small
service sector employers would be doing a
better job in prevening aecidents than



The Myth Contimies:

The Board’s New Proposed Return to Work Policies:

segond set of new Board Policies

in designed to compel employers to
return injured workers to work. The first
edition of the pelicies from the Spring of
2006 was widely pannad by emplovers.
The WS1B has no statistical evidence that
the current policies are not working. or that
the new palicies will save the Board more
moeey in benefits than it will cost then to
farther polics employers. The Board's
chief actuary has told me none of these
things really matcer if he can get just one
mare injured worker back o work,

In Cctober 2006, the WSIB proposed a

The WSIE is extremely committed to these
new policies, because it makes them look
end fieel that they are doing something
about compensation benefit ¢scalation
{40% in the past 6 years), and complipnce
will cost employers 8 bundred times more
out of their pockets, than it will cost the
Beard. Unfortunately, the Board's soft
underbelly iz workers whe are incapable of
alenest 2ny Wype of work, with or without
Jjob prospecis from the aceident emplover,
and adjudicators who are confuzed as to
what e o shout them.

1. The WSIE is plannng 19 incorporate
it the Worknlore Safen & fnsur-
ance Aet, the obligations under the
Oniarie Hyman Rights Act, These
obligations are vary onerons. For
furrther reference please refor to
Page 3 of WSIB Operational Policy
19-02-07. Emplevers have ip provide
jeb rectrocturing and retraining, as
wiell 2z modification of facilities and

work stations. The Owurgrie Hunran

Rights def requires monies to be
spent by employers on job modifica-
tions up to the point of making the
sompany insolvent, although the
WEIR: chief policy wonk savs ihe
Board willnot  cause employers o
héve 1o go to quite that extreme.

2. IfaWorker injures himselfina car
aceident after the work injury, the
Lmployer nwst sccommedale thase
disabilities. Thus, the Emplover now
takes on obligations that have
absalutely nothing to do with work.

3. Under Operational Policy 19-02.02-

Page 11, the W3IRE can still kyvbosh
2n Employer’s retum to work plan,
25 not being sustainable, 1o other
words, the WETE can tell an
Employer that even though the work
offerad o the injured worker is
auitable, ifthe Board docsn't think
that it is & long-term gain forthe
Worker, it can take the Werker oul of
the plan and put him in an expensive
LR Plan.

4. The penalty for Employer non-
compliance iz one yvear of benefits,
plus the cozt of the TR Plan, Thece
penalties can easily exceed
£75.000.00, por infraction, panicularly
in construction.

5. UnderOperational Policy ) 9-02-06,
the Board can make desisions
rezording levying of penaltics, bascd
on employers” past behaviour in
other claims, This is again repeated

atPage3 of Policy 19-02-07, and iz 2
very dangerous policy for emplovers.
Failure to accommeodate awarker in
aneé clann will lead to loss of credibil-
ity with regard to further claims with
each bad bebaviour identified by
Adjudicators (who seperally are wnfit
to mske such high quality judieial
type Decisions),

6. Under Operationzl Folicy 19-02-06-
Page 5, eimployvers musl avecommo
date workers ¢ven before initial
sotitlement is accepted. Penahies
can be made retroactive against the
Employer for failing to zecommodate,
prior 1o notice that the claim has
been zccepted. Penalties for
behaviowr during a time that there is
uncerlainty as 10 whether there is an
obligation in the first place, rans
counker 1o British Commion Law
tradition over the past 800 vears.

7. The Board can levy penalties both
under 5. 48 and 5. 41, of the Act, if
the tvpes of behaviour are muoli-
faceted, such as not communicating
with the worker and ien logm inuting
the worker. Panalties can exceed
L1000, 600,010,

There are other problems, not the least of
whish it that thers are no time limits to the
ebhgation, overglopping of e Board®s
legal jurisdiclion ele, Rather than our firm
wasting inore oyps, we invits our readers to
contact the Chairmon of the Beard pnd the
Ministry of Labour,

Baseball, Hockey and Gardening:

Leisure Activities not inconsistent with chronic pain?

The Result of Videotape Evidence:

heproblem with the admissibility

and usefulness of videotape

evidence concerning injured
warkers engaged in activities not
eonsistent with their entitled work
digabilities. i the problen with the Board’s
entire chronic pain sirateay, To confront
the fifieen vear epidemic of chronic pain
disability, the WESEE has adopted an
adjud ieative strategy predicated on carly
rotorm to work,
Repeatedly, based an published
operational pelicies, Board Doctors and

adjudieators will pronounce & worker ta
have an organic disability in order 10
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adjudicate benefits” entitlements with a
blind aye 1o the psvcholosical disturbanse
the worker ie suffering, That way it is eacy
for adjudicators to mateh oreanic
restrictions with job descriptions, and
gend the claim off to the archives, -

Only 2 half-hearted effort is made by the
Board regarding management and
treatment of chronic pain, 1t is the
psychological aspest of even obvious
arganic conditions which confounds the
retuin to work strategy irself, leaving the
Board later, after appeals. to pick up
billions of dollars in benefit and drieg cosis

for morphing. To deal with chronie pain
requites 4 level of skill and dedicasion that
rehabilitation adjudicators do net possess.
Thus, when employers send in videotape
of workers demanstrating activities which
exceed the stated disability, adjudicators
areleft perplexed.

A classic example is the May 10, 2006,
WAIAT Decizion 350406, While not stating
how the Infonmation <ams to hight, it was
found out that the injured worker was
plaving hockey as & soaltender, while at
the zame time professing that the



Young, Inexperienced Workers (Commued from cover |

aceidents, of which only one is not
management’s respensibility.

*3 safety culture to effact the deployment
of management policies and practices;

*a safely managemenl syslem;=salely
needs 10 play an integral role in the
business' s organizational characteristic
and not be considered time consuming and
a costly, isolated program;

* atlention to accident reporting, statistics
and equipment;

* participation of workees in safety
responsibility and decision making;

* hiring practices which emphasize a set of
conscious attitudes toward safety;

* positive reinforcement for desired safety
behaviour;-motivation in other areas of
work performance through measuring;

* quality of work Jeading to promotion,
salary increases etc.;

* supervisors who have a strong personal
emphasis on safery;

* managers who regularly discuss safety
and de thorough accident investigations;
= avallability of safety equipment;

* perception of risk in the workplace;

* work pressures such as pace and
overload;

* seniority, skill level, qualifications,
intelligence and job knowledge of the

= .

* fatalism based on a lack of control aver
being safe;

+ gafety audits;

* low worker turmover;

* small cmployers pass mure risk control
onto their workers and have more
accidents.

Surprisingly, what the rezearchars faund
was that il wasn't inunugement that was
playing a major role in work accidents but
e yousger, more mebile work force.

MNulwilhslanding the researcher's finding
that canstruction supervisors have a
significant number of psychological
symptoms, from having to perform their

- trade and supervise at the same time,
generally, safety problems do not lie with
supeTvision.
Attitudes towards safety were stronger,
the older the worker. The older the worker
and the more construction experience, the
more leadership, job safety, safety
eonscionsness, conscientiousness, and
appreciation of management’s effort there
was. Y ounger workers complain of more
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physical symproms related 10 their work.

The more time & worker spends with an
employer, the more their safety awareness
and involvement increases - this was the
mast important factor. Workers with an
employver fior less than one year, or who
have been with many employers have a
negative attitude towards leadership and
satety supervision.

The median time spent in construction by
workers eurveyed was 14 years, but the
median time spent with their current
employer was 2.5 years, and most had 2
employers in the past 3 years.

Apprentices have mare job stress than
journeyman, worse altitudes 1o safety, and
have more accidents. Non-union workers
and supervizors had more stress on the
job. There was no practical safety
difference between workers who sat on a
safety committee versus those whe did
net.

These researcher professors, for the first
time in their careers, met head on the
rezlity of what consiructors have been
saying for the past 3 years: “yes we can
improve, but we are doing a good job now,
the problem lies with the workforee.”
Unfortunately, this reality still does not
seem to have enlightened the denizens of
tie Universities Torenio, Waterloo and St
Marys, because they came up with some
:I-;;l;‘tinns that for the most part missed the

* the establishment of comman safety and
prevention programs amongst controctors;

* consigtent safety cultures to be shared
by employers, in other words contractars
can't really be separaie and competitive
entities, but should be the non-

autenomous divisions of “Safety Ontario™;

* contractor safety programs should focus
on young, and short term workers;

* employers should employ workers for a
longerterm;

* the unions should help and make certain
that the above takes place;

While it*s one thing for construction
contractors 1o share best practices with
their industry, it is quile another thing for
them to have a shared culture imposed on
them, or to somehow think one contractor
wants his safety program exactly copied
by his competition.

If a safer work place is a more efficient
workplace, why help your competitor get a
leg up? And when is it & good idea for the
construction industry to adopt a socialist
partnership with the trade unions
regarding management deliverahlas? How
much training exactly can an employer
afford to spend on an employee whom
they expect to employ for only a few
weeks? If the Union hiring hall is sending
short-term employess ovar, how eame they
aren't trained by the Union?

The key finding the researchers failed to
focus on, was that young and mobile
workers had far more physical compiaints
than older “steady eddic™ workers, This is
the opposite of what | would have
intuitively thought having played hockey
in my twenties and then in my fifties. What
this shows is that generally the vounger
waorkforee is not enly poorly disciplined
but is softer and less motivated. It would
help if the Unions, the WSIB, and the

school system stopped mollyeoddling
students who are about 10 enter the work

The Result of Videotape Evidence;
(Continued jrom page 3 )

degenerative disc disease in his back was
preventing him from retuming to work as a
construction labourer. When the hockey
skills came to light the adjudicator shut off
benefits,

In any case of tracking down the extent of
disability in a degenerative condition,
doctors, primarily huve to rely on the
reporting of the worker, Many studies
have proven that outside and inside
influences such as availability of benefits,
pre-dispasing psvchological problems and
work and home life, have huge impacts
upon how an injured worker mediates his
back condition.

Although computerized functional ability
evaluations will identify workers making
Tess than full effort, it still remains to be
seen whether that lack of full effort is on
account of subconscious psychological
dysfunction (compensable), or malingering
{non-compensable), or even scmewhere in
between (usually compensable). Thus in
Decision 350/06. the adjudicator and the
Appeals Resolution Officer said: “if you
can play hockey goalie, you must be sble
to go back 1o construction.”

All the ususal hurdles an emplover faces
when confronting an adjudicator with
video tape are present in Dec. 350/06:



The Resuli of Yideotape Evidence:

(Cantinued from poge J)

* the worker played goal only three times
in two years, at least according to the
warker, or maybe the Board and the
employer just happened to only catch him
in only a few games, Who can determine
the actual number of contests played? 1If
he enly played three times, what is the big
deal - maybe the rest of the year he had
bad pain?

* the worker claims he was a standup
goaltender, meaning he didn’t have to
“flop down or splay his legs™ - in other
words he was not exerting himself much as
a standup goalie;

* he played in only in recreational
tournaments;

* the physictherapist said physiotherapy
was more demanding than goaltending - in
other words the doctors told him to stay
active.

As someone who has playved recreational
hockey for too many decades 1o count,

I have never seen a goalie who wasn't
flopping around the ice like a beached
whale at several intervals during the game.
I read this decision 10 my hockey team at
the bar after my Wednesday night game,
and they considered it hilarious, but
granted we hod already consumed some
aleohol,

The Appeals Tribunal put the worker baek
on benefits, albeit with the caveat that the

warker is 1o give up life between the posts.
But the question remains: could the worker

yel return to being a labourer, not 19
mention perhaps play hockey defense?
Given that the back and the mind are
connected, how does one really know?

WEIAT Decision 539/05. released on
NWovember 2, 2005, involved a worker who
was caught on videotape doing vigerous
gardening for over an hour per day on the
four days observed. Dr. Kirwin. the
worker’s physiatrist said he was surprised
the worker was able to lift 30 pounds while
gardening, but still convineed the worker
had chronie pain although not to the
extent the warker reported,

Half the advocates employed at the
OntarioLegal Aid Clinic, Injured Worker
Consultants, showed up to represent the
waorker, claiming it was not reasonable for
the accident employer to employ a
“videotape stratesy™.

The WSIAT panel after referring to
management/labonr arbitration cases that
koth allowed and regected videotape
evidence, decided instead to apply Board
Policy and past WSIAT jurisprudence, and
1o allow into evidence the videotape on
the grounds it wag authentic, ag well ag
relevant and probative to the issues before
them: did the worker have chronic pain and
could he perform the light modified work
offered by the employer? The WSIAT
Panel concluded, *that not without some
doubr™ the worker did have chronie pain.
TTewewver, no bonefits flowed te the worker,
as the Panel found that worker was
cxaggerating his disability, and by

unreasenably refusing modificd werk, he
was disqualified.

The reader will want to compare this
decision with an Appeals Tribunal
Decisionof 1987, 668/87. Video showerd
the worker to be apparently in no pain
while lifting heavy packages. The Panel
snid this cast sericus doubt upon the
accuracy of the medical reparts and the
warker's eredibility. Credibility, afterall, is
a key ingredient in a case of chronic pain
or even joint degeneration, in a
determination as to whether the disability
is trivial or serious, because the
conclusion is very much reliant on what
the worker otherwise reports to his
physicians.

It is proven that measures which disrupt
the delivery and quantity of benefits
reduce the demand for benefits. A threat
that the employer may be following the
injured worker around with a camera helps.

Mere importantly, the Waorkplace Safety
and Insurance system is supposed 1o
minimize the effects of the injury and
dizability, notmerely tighten the flow of
benefits, To deal with psychological and
mativalienal aspects involved inan injury
roquires intensive, carly, and dedicated
resources applied to the 5,000 or so annual
cases of chronic pain in Ontario. The
current WSIB system is light years
removed from such o strategy, so we
suggest emplevera get out the vides
equipment.

Weorker's Loss - Ermplover’s

ain?

Final FEL and LOE Determination:

ortunately for most employers the
Fﬂnal Future Economic Less (FEL)

award or Loss of Earnings (LOE)
wwiard, that pays the worker o wage luss
pension starting from the 5% or 6* year of
the ¢laim to age 43, is beyond the liability
period in either the NEER Plan or CAD-7.
However, we advise employers 1o still
have some input in these marers, as they
are ultimately paying for these awards.
Additionally, proposed changes to
employer Return to Work obligations will
mean that the employer penalties for non
¢o-pperation will incorporate wage loss
E:r‘ojeclinns. Finally, the Minister of

abour is currently contemplating

changing the legislation in regards to the
deeming of an injured worker™s (ulure
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eamings, which will cost the WSIB (and
hence employers) hundreds of millions in
extra benefits. This paper will look at the
izsues of timing and desming the amount
of money the worker is imputed to be able
to earn, thus forming the basis upon with
the final monthly wage loss award i
hased,

Faor those nol familiar with the process,
recall that a worker who can’t return 1o
work with his'her accident emplover will be
paid a weekly pension until age 63
comprised ol 85% ol net of the difference
between what he/she is deemed to be able
10 make in the future, usually atter some
retraining, compared with what the worker
actually made at the time of injury. This

determination is usually made 6 vears after
the date of injury, called a “lock-in™.

I WSIB Appeals Resolution Officer
{ARO) decision of September 21, 2006, the
auto assembly worker had been deemed
by the Adjudicater 1o be able to earn
£37.18 per hour as a purchasing agent,
when the case was reviewed some 0 Years
after the injury for a final “lock in™ award.
This deemed amount of eamings was
almost equal to what she carned as an
automotive assembly waorker (327/hr.), thus
she was entitled (o no permanent LUE
pension. The werker produced a report
from Work Keturn's John Sheard, 2
professional vocational rehabilitation
(Cemtimuned o page 7)



Smoke & Mirrors

{Contineed from pape 1)

large employers, given that most of the
Board's initiatives in preventing accidents
areaimed at large employers. However,
this same trend camries over to the
Construction Industry, Between 2001 to
2005 there was a 11.2% decrease in claims
registered with the WSIB for small firms
{under 20 employees), adjusted for
increased employment levels and wages,
but only a 6% decrease, adjusted, for
large firms.

The2003 CAD-T Experience Rating Resulis
for construction show 113 firms averaging
CAD-Tpenahies of between 569,068 to
233,044, Torate such a large penalty, the
firms would need 10 be over 50 emplovees,
Sowhile many large finms may be oblivious
i the Minisr.ry‘r: e‘.afer}r initiptives (hut not
necessarily, see the comments below
regarding “Experience Rating™), in my
apinion the better performanee by small
construction firms is more a reflection of
greater under-reporting than hetter health
and safety.

WSIB Chair Mahoney: “You may
Koy He's a Pweamer, But He's Not
the Only One™:

Recently. appointed Chair Mahoney. in an
address to the Canadian Bar Association
on Movember 21, 2000, siressed a
reduction in accidents as the major
initiative that will ceour under his wateh,
and further, that accident reducrtion is the
only way to rein in shyrocketing WSIB
Benefits, The same position has been
taken for the paat B vears Ir:r [T T={R T EY
WSIB presidents. chairmen; Labour
Ministers and Labour Ministry Officials,
and vet the escalating NEL and Board
benelL statistics are ample proot that the
safety initiatives, costing Ontario
emplovers hundreds of millions of dollars
annually, are ineffective, [will deal with
each of the Board"s accident reduction
programs in ten 1o illustrate why the
WSIB and Labour Ministry are barking up
the wrong free.

Advertising:

The point of past and present advertising
(current WSIB TV ads come to mind)
regarding safety, assumes that accidents
are caused by employer and employves
recklessness and such behaviour can be
changed by media persuasion. There are
no statistics on whether this assumption is
true. However, we estimate (the MO
doesn't keep stats) that there are less than
B0 successful prosecutions of employers

and workers annually for health and safety
vielations resulting in injury, vet there are
over 20,000 lost time claims (not much
greater than 1% of serious accidents are
caused by significant employer neglect).
Past advertising campaigns by the Board
have produced no measurable results, The
Government’s “Stop smoking campaigns™
have reduced consumption of tobaceo, but
the cost of this effort has been massive in
comparison to past efforts regarding
health and safety, meanwhile 1obacco
sales in Canada continue 10 be worth many
billions of dollars.

Safety Groups:

Safety Groups are like minded employers
who come together to improve their safety
proetices, 1 there ore deercases in the
members’ performances, rebates on
assessments paid are provided by the
WSIB. Too often. Safety Groups are like
Alcoholics Anonymous. The participants
are all off alcahal, and meet ta re-enforce
their abstinence, but for every alcoholic
coming to the group, there are 2 more
getting hooked. Hence alcoholism remaing
om the rise in Ontario, and so are
accidents.

Inspectors:

The Ministry has been increasing the
number of inspoctors since 2004, and by
2007 there will have been a 200% inercase
in their numbers. In the meantime. the
Buoard les mercased the number of
Workwell auditors as well. However, the
elfectivencss of the Minister's expanded
police force is questionable, if they den’t
krew what the eriminal behaviour is that
they are looking for, and exactly where the
crimmals reside.

Consider the following questions: if a
machine lacks guards up to Ministry
standards, but has not been responsible
forasingle injury for 20 years, will
guarding prevent accidems? 1s an
emplover, with a good accident record for
5 vears but two or three lost time claims in
ane year, worthy to be designated by the
Ministry for the “Last Chance List™ - the
scarlet lerter of an unsafe employer? If an
emplover has dozens of aceidents but
thousands of emplavees, should it also be
placed on the “Last Chance™ list?

Large employers are most prone to
inspeclors, inspections, prosecutions, and
nther penalties. And indeed the larger the
targel, the more arrows the Ministry of
Labour and the WS1B will sling. But the

fact is that lacger employers, particularly in
manufacluring, are leaving the Province of
Ontario for China { where 16 mining deaths
and hundreds of amputations per day
oceur), and are being replaced by small
enterprises in all tvpes of industry.

The Minister recently announced that
inspectors will now perform ergonomic
asscssments. Are there reliable statistics
that ergonomic modifications reduce
accidents” Mone that this author Knows
of. It makes sense for hospitals and
industry to introduce more and better
seissors’ Tifts o lift the weight of patients
and product.

But if an emplovee is stressed, prong 1o
character disorders, overworked,
depressed cie.. if he/she doesn’t injure
histher back by lifting, isn't hefshe going
to inevitably do it anyvway by other means
- say a minor fall? Isn't the problem
thereafier, really a benefits issue. and not

a safety ane?
WSIB Experience Rating:

For large employvers, the NEER and CAD-T
are cause for both cost control and for
accident prevention. Given the millions of
dollars in penalties collected in these
plans, either some employers aren’t
paying attention, or aceidents happen
sporadically in any environment, so that
capericnce rating inevitally, becoimes a
process of three pood vears followed by a
bad year. Additionally, one unresolved
innocuous claim attracts <o much in
benefits, that an emplover with a good,
long-term, safety record, can appear o be
an unsafe employer for a short period of
time, atracting not enly a penalty but also
placement on the Minister's “*Last
Chance” list.

Fm‘srr] all emplovers experience rating is
too minor to be important.

A Very Different Approach:

All the Ministry and Board initiatives will
prevent some accidents, bul in my
opinion, they are neither cost-effective nor
particularly salutary. The Board needs (o
identify each and every accident caused
by defeetive safety practices and
implement aremedy. Thereare 900
individuals in the Province who witness
every WSIB industry covered work
accident - cloims adjudicators. The
Adjudicative Proctics Dircctive tolls
adjudicators that they must picture the
{Continned on page 7}
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Smoke & Mirrors

(Continued fram page 6 )

cireurnstance of every wjury i their mind,
particularly repetitive strain injurics, before
allowing theclaim. Unfortunately,
adjudicators are barely able to cope with
managing the after-cffects of a claim Jat
alone the ciuse. Indesed, much of the 307
ingrease in benefits paid in the last six
wears rests with the Baard adjudication
level.

The faet that the Board anly ran 2 390
million deficitin 2005, hag everything to do
with the greater than 10%% reiurns the
Board made on the T0% of its assets
invesied in stock market entitics, and
should not be seen as “the answer™ to
esealating benefits. In the meantime, the
Ministry is contemplating inereases in
worker benefit entitiement, no rate
increase was taken in 2006 and the stock
market "party” will not continue
indefinitely,

The Minister wants to include

independent operators within Board
coverage, How exactly will the Minister
monitor the safe work practices of one-man
operations, or introdues 10 them “Early
Safe Return To Work™ plans™

1 asked the Board's actuary whether he
knows how many exira employees per year
will be returned to work under the Board's
new draconian return to work pelicies. He
said he didn't care even il it was only one
mare worker, Cost effectiveness doesn't
appear to be a big issue with either the
Board or the Minister of Labour, but

nevertheless Cntarie manu facturers are in
2 do or dig relationship with operating
costs, of which health, safety and WSIB
costs are very much in the mix.,

So if benefits costs and NELs head in the
same dircetion in 2006 oo they were gaing
in 2003 and for the 5 vears previous to
that, the Minister of Labour and the WEIB
might want (o ¢consider the following:

If adjudicators were properly trained,
experienced and resourced, they could
make a determination on each injury before
them whether the cause relates to a
deficiency in health and safety and then
follow up to make certain that the problems
were corrected, Incidentally, in thie
soenario. they would also be much better
situated to deal with benefit entitlement as
well. Ifthe safery situation did net correct,
they could lower the boom,

Mot only should Adjudicators keep track
ol the companies, but alsa, the individuals
behind the companies and family members.
Too often, unsafe practices are committed
by the same individual, but operating
under different eorporate names. Rather
than spending tens of millions of dollars
on suspect advertising and safety groups,
how about a campaign o encourage
warkers injured on the job, whose elaims
are not forwarded to the Board, to come
forward and register with the Board.

Conclusion:

Why has the Minister chesen the current

roule 1o reducing accident costs? The
institutions for the current Health and
Safety initiative were already in place when
the sitting government took aver, and
neaded emly be avpanded. For instance,
the Ministry of Labour had 50 inspectors
with o terep lite R inderventivn bl narw
there are 250 inspectors using a similar bur
expanded template. Experience rating has
been arcund for 30 years, the Board
needed only toughen it up and send the
results over to the Ministry for further
correciive penalization.

Tackling the Adjudicative colture at the
WEIB iz a mammoth task, Bright, energetic
and determined adjudicators are drummed
out of the WSTE by a corporate,
bureaveratic “don’t rock the boat” cultre.
Claims Managets have even less
adjudicative experience than adjudicators. |
The WEIB directors are the “ping™ lell
standing after waves of new idea “bowling
balls” full of sping and shimmiss have
come rolling down the WSIE “lansways™.

The safery initiative of the Minister of
Labour has aveided confrontation with
WS administrative problems. Instesd, by
telling employers they will save meoney by
heing safer, and workers they will have
less accidents with 300 Provineial
inspectors, all parties are induced to
accept the status quo. 1 submit the
Mingster™s current euphoria is tempocary,

Final FEL and LOE

(Continwed from mage )

expert, whe opined that the warker could
only earmn 51200 per hour ag she had no
experiance in the field of purchasing agent.
The ARD accepted the fact the worker
could currently only earn 512,00 per hour
but that years into the future may be able
1o earn 51500 per hour, and thus set the
TOE weekly pension as the difference
between$15.00and $27.00 perhour,

in an Appeals Resolution Officer decision
of Soptember 2006, the worker was
deerned capable of being 4 department
supervisor in 1990, He was therefore
entitled to a $0 FEL award as he could still

earn his pre-accident wage, The warker
was unable to find a supervisor job due to

the recession and little experience. He
therefore staned his own business where
he never earned more than minimum wage.
When the final review of his FEL wags
loss pension came up many years later,

Page | 7

* Bheard at Work Return was of the opinion

the worker would never be able to work as
a supervisor, as he had been 1o long out
ul the manulacturing weork foree. The
AR znid the result of the final FEL review
is bound by the first FEL review, and the
worker was siuck at 30 pension, This 5 a
recurring probilem fon the WSIB. Wurkers
are deemed as elemental workers capable
of making $8.00/hour ot the fiest review,
and months later are deemed able 1o make
S 1200 per hour at the final “lock in™
review, decrensing their pension benefits
by half. In many cases, the worker is
CAMINE Much Iess than 312,00 per hour, i
amything at 211

In Appeals Tribunal (WSLAT) Decislon
1 #8mn, te finel FIEL reviow ook plave in

September 1997, butthen the worker wias
given more training in 2001, The worker's
FEL however, as ruled upun by lhe
WAL, was based on what he could earn
in 1997, which was an £8.00 per howr part

timestore clerk.

In WEIAT Decicion 1235806, the Board
uoed the maxinum wage for an sccembler
1o set the worker’s final LOE pension:
£20.00 per hour, he therefore gotno LOE
pension. TTowever the worker stortad work
a3 an assembler ot $8.50 which he wos
actually making at the time of the LOE
“lak in”, and was up to $9.50 a1 the time
ol the WSLA'L hearing. “Ihe Tribupal used
59.25 per heur, te sot his LOL penaion, .
effectively awarding the worker S350,00 per
week,

In WSIAT Decision 2016/04, the worker
was laid of T years after the final FEL

review, The worker reesivad a S0 award
fivn tlic adjudication lavel. The Apponla

Tribunal Panel changed the deemed
carnings from his actual earnings prior 1o
lavoff 1o a much lower amount that he was
likely 10 carn post-layeff; on the baaia that

iCorsinned on page [0



Multiple Chemical Sensitivity:
A Multiplicity of Dilemmas

ultiple chemical sensitivity
{(loxing in the airat work,
often not exactly known or

appresimed, leave the exposed worker
incapacitated 1o continue employment),
aleng with refles syenputbietic dystrophy,
fibromyalgia, chrenie fatigue syndrome,
sick building syndrome ete. are all diseases
left over from the last decade and still
leave the medical and scientific community
in a stare of scepricism, Whether in the
presence of scientific cortainty or not, the
worleors* componcation sycbem muct
determine entitlement to benefits for these
conditions as well as a host of other
accupational disvases and conlamnants,
not ver fully understood. Tt is my
submission that both the Board itself and
the Appeals Tribunal (WSIATY), as the
final arbiter of entitlemnent, are making &
muddle of the situation,

WEIAT Decision 45896 izsued in
December 1992 allowed aclaimbya
wiotker for contracting Multiple Cheracal
Sensitivily (MCS). However, the Decision
left many unanswered questions about
MCS. MCS entitlement was allowed az an
aggravating Tacior to a pre-existing
disposition to breathing problems. The
Tribunal Decizsion does not provide
answers as o whether MCS could be
allowed as condition on its own or as to
wivat seientific basis are undefined toxins
ageravating or causative?

The pavehological aspects of this disease
wers mneitioned ot el conmncutod un ll_Y
the Tribunal. The test for acceptance of a
compensable disease when scientific prond
falls short was stated by the Tribunal as: a
balance of probabilities using 2 robust and
pragmatic approach.

It remains a legal mystery as to how a
temporal relationship between exposure
and discase somehow moves a scientific
possibility into the realm of lzgal
probability. In a review of the enheanuent
decisions by the Appeals Tribunal in
determining entitlement to Multiple
Chemical Sensitivity, I will explain what1
see ng o majer flaw in Tribunal decision
making.

In the last vear. the WSIAT has taken
ancther run at Uying w tie down how best

1o adjudicate elaims for MCS, issuing
Decisions 548/04, 1678/04, and 2227703,

In Deeision S48/04, the worker claimed
asthma-like symptoms and headaches
enused primarily by fumes emanating from
& photecopy machine. Interestingly, the
WSIB docter approved the claim as a
temporary irritation compatible with smells
and frritanis. 1 was not otherwise aware
that MCS is zt all recognized by the WSIB
itzelf. The worker however wis seeking
langer torm henefits

The worker obtained evidence from Dir.
Armgtrong, an expert in environmentzal
medising, stating the werk environment
was causing the worker™s body to react, by
ageravaling a pre-existing asthma
condition. Dr. Armstrong cited orone,
nitrous oxide and isopar as emanating from
photocopiers, and that the worker's blood
sed rate was abnormal. The WSIAT Panel
considered Tribunal Discussion Papers
from Dr. Tarlo, and Dr. Weinberg, both
respirologists, whose opinions were that
environmental sensitivity is not
scientifically accepted as a physical
problem. but is perhaps an manifestation
of chronic anxiety. In other words, while
there is some scientific support for MCS, it
is not a seientifically proven entity which
would cause the Tribunal to ascept MCS
as 2 discase on the “balance of
probablitics™. the acceprted legal standard
for proof and aseeptance.

The Courts, recent amendments to Board
palicy, and the Appeals Tribunal all state
that entitlement 10 oecupational disease
can be allowed in the absence of scientific
cortainty. Butin what circumctance ic
there enough cerlainty 10 over¢ome the
Zops in seience?

The Tribunal in Decison 589/04 citing
Decizsion 54596, listed 6 factors o

consider when the scientific and medical
evidence does not in itself pointto a
probability of injury:

1} extent of exposurs
2} genuineness of symptoms
3) temporal connection

4) other putential vonuibutors

F)improvement with rernoval
G} non-compensable psyvehologioal
problems

In other words, their $ix points mean that if
you had a lor of exposure, without any
alternative explanation for the disability, it
prefry well must be the exposure. Itz not
entirely elear in my mind why a lot of
exposure 1o something which only
possibly causes a disease is somehow
mare [ikely 10 have caused the discase
than a little exposurc, when onc doean’t
know for certain ifany amount of the
exposure chuses any disease, One can
understand why 1t arsenic is poisonous,
taking a lot of arsenic is bound 1o Kill you.
However, with the proposition that aspirin
from a scientific point ol view possibly

© stops brain clots: is taking a bushel full of

aspirin 2 definite prophylactic for brain
angurism?

The worket's claim was denied on the
Lasis that the photocopier fumes were of a
low level, the worker could tolerate ather
fumes, and if the problems were
psycholegical, the warker had other
pivchological issues. In other words, she
didn"t have a lot of exposure and there was
another explanation. The scientific gap
was not bridged.

Decision GTR04 was released on April 25/
06, L this case, the worker suffered from
what was termed as *sick building
syndrame’. A contaminated work
ammosphere was the prime suspect for
causing the worker headaches, breathing
problems, and rashes, which continued
even fllewing removal from weork, TTwas
the warker's evidence thal she was
exposed to dust from carpets and
fibreglass previously in the building,
although air sampling studies were
generally within Ceenparional Health
atigf Serfedy: Aed Guidelines,

Dr. Given, & respirologist on behalf of the
emplaver, stated that "Environmental
Sensitiviny™ is not universally recognized
scienifically. The WSIB's doctor blamed
cigarelte smoking for the worker's
condition.

(Cantinned on page &
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Multiple Chemical Sensitivity:

(Comtinned from page & )

The Panel found that on the balance of
probabilitics, the dust caused the worker™s
symptoms, but did not comment on
whether the worker's continuing problem
was from “Envirenmental Sensitivigy™.

The Panel cited the oft-repeated lezal
principle, that where scientific proofol
causation is lacking, a robust and
pragmatic approach is needed 1o wrn a
seientific possibility into 2 legal
probability. To do this the Panel was
impressed by the amount of dust on the
worker's building floor, and that symptoms
commenced with the start off work on that
floor.

The Panel cawlons thar a scientiflc
speculation or mere possibility does not
constitute legal probability. But 1 ask
agzain, how does a scientific possibility,
which has failed to be proved by
epidemiclogical studies of exposure and
incidence as physinlogical explanations,
gain credence as a probability, just
becauce one individual wae exposed to a
Iot of dust?

The Appeals Tribunal released Decision
167804 three days before Decision 2227/
035, which is probably more than a
coingidence, as a general discussion of
impartant decisions takes place at the
Tribunal prior 1o their release. In this case,
an autobody repaimman developad
peripheral neuropathy, breathing problems
and headaches following exposure o dust
and chemicals,

The Tribunal commissioned Dr, Kroveil;,
an internist, 1o kelp them as a medical
assessor, His opinion was that MCS is an
“extremely conlroversial” dingnosis and
more likely the worker was having a panic
disorder, which is a variant of MCS
described in the literature (although thas is
really saying the condition is all in the
worker's head}). A psvchiatric medical
assessor employed by the Tribunal, cast
cold water on the panic disorder seenario,
instead sngeesting depression or an
adjustment disorder. The worker's
Environmental Spacialist physician was
cony iltE Hd Lhu “'nr|=1ar|'|s|d MCS rI'D‘IH wnrk.

The WSIAT Panel stated that a
physiological explanation For MCS was

nothing more than a possibility, and went
on to develop a theery that the exposure
to dust and chemicals was a temporary
phvsical irritation that later manifested
itself into @ permanent psychiatric
psychosematic problem.,

Regarding MCS, four Appeals Tribunal
decisions later, we advocates are lelt with
scientific possibilities that can sometimes
be legal procf depending on the quantity
of exposure. Or perhaps we are left with
different types of seientifie possibilities:
“mere possibilities or just a hypothesis™,
which can never be legal possibilities, and
“attractive possibilities” which just need
the right individual circumstances (o tp
them over into prabahbility,

In mv respectful opinion, the problem with
WSIAT s determination of MCS as in
many other cccupational diseases, is the
laziness of the Panels. The Panel is the Tay
experl on disesse and should conduct
itself necordingly, whether at the start of
the Appeal the individual Panel members
knew anything about any parbicular
discase or not. Granted it's a lot of work to
study the cpldemiological papers
thernsehves and compare them, 1o learn
biology, and then make a decision whether
the scientific knowledge that exists is
strong enough to leap over the gaps.

In these above referenced decisions. 548/
04, 1678/, 2227/05, and others, the
Appeals Tribunal Panels seem to be
adding up the medical opinions on both
siden as in: three for and three against, and
then considers the quantity of ¢xposure as
the tic breaker. Rather than employing
doctors to help the WSIAT FPanel
menbers understand what the sciemifc
situation is so the Panel can make a
conclusion itself, the Panels employ
Medical assessors to do the scientific
survey, and report back their conclusions
Lo later be counted up with those of the

worker's, employer’s, and WEIB s doctors.

When it comes to interpreting scientific
studies for the purpase of weighing the
li[rlflislll of peientific proa I, Madical
dostors and their conclusions arg ill-suited
to be counted like hockey pucks entering
the net. For medical doclors, the WSIAT s

azsessors, things are either scientifically
proven or they are not. Legal niceties, like
a rebust and pragmatic approach to
diseuss entitlement in order to perhaps
mediate decisions around middling
scientific possibilities, are poppycock to
scientists, and are best left to the legal and
adjudicative community to decide.

Decision 429/02 which dealt with benzene
exposure possibly causing multiple
myeloima cancer, repeals the same error.
1lzre the WSIAT Panel added up all the
doctors (including the Panel’s own) who
theught benzene did net cause multiple
myeloma, versus all the doctors who
thought i might, and went with the
majority of doctors, without ever
dissecting the biology and epidemiological
studies themselves. This manner of
decision making explains why there s no
reference in WSIAT decisions to
procuring dichotomies between strong
scientific possibilities and weak ones,
leading to difforent WETAT reaults, Tt alse
remaing uncertain whether there isa
walsgory ol scientilic knowledze called
“attractive possibility™ that may exist
somewhere between “mere possibility™
and “scientifically proven™, which may in
some cireumstances, lead to entitlement,

So instead, lo turn poessibility into
probability, the individual’s circumstances,
which are nothing more than the Panel’s
sympathy for less than ideal working
conditions, are employed to tip the
balance, Where was the Panele’ scientific
proof, in any of theoe MCS canca, that
dust or chemicals below legal thresholds,
cause any irritation at any point of
exposure to the respiratory svstem,
beyomd an occasional sneeze? The six
factors employed by the WSIAT are
helpful in determining the significance of
the contribution, but they should not be
turned into 2 proxy For a scientific
determination by Panels who should but
may not understand scientific statistical
levels of confidence. The Panel should be
conversant enough with the relevant
seience itzelf 1o stote that cither there is
culficient scientilic U\'idﬂiwm awithout

formulating scientific proof, or there is not.
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Final FEL and LOE

{Continsed from page 7)

in between his final FEL and layoff his
conditien had deteriorated. On one hand
this decision makes sense, in so far as afler
the layolTthe worker had 2 huge income
loss, but on the other hand, the
deterioration In his condltlon which
opened up the FEL had nothing to do with
the loss of eamings.

In Appeals Tribunal Decision 1134/04, the
WSIAT states that the Board should not
use 2 deeming of the best possible wage,
but what is the average wage that the
warker could be expected to carn given the
total picture of the worker’s ability.

In Appeals Tribunal Decision 308/02, the
WSIAT used the average wage for the
deaigented employment corcgory, rather
than the maximum wage in the NOC
Canada employment catalogue, The
Tribunal Panel stated that a fully
experienced worker with the particular
worker's abilities would not reach the
maximum. The WSIB, on the other hand,
had used 2 much higher designated wage
for a fully experienced worker, on the basis
if he sould do the job 1o erart, he could do
the job indefinitely and his wages would
rire with time and experience.

The Panelin WSIAT Decision 2132/03,
mors of leas adopted the reasoning of
Diceision 308/02 above, but leaned towards
aecopting what the worker was actually
carning at the time of the FEL
determination, which was the employment
category’s average wage, rather than what
mighi e earned in the future, However,
WSIAT Decision 1251/05 took the
approach that what the worker was earning

arthe time ofthe final FEL detennination
shoubd nol be used, because il was not
realistic that the worker could continue in
that higher paid industry due to his
disability. Rather, a lower figure was
chiosen, as being reflective ol e
employment category the Board originally
thought the worker could achieve.

In Appeals Tribunal Decision 2452403, the
Panel based the worker's final FEL on the
proposed LME plan whether or not the
wotker successfully completed it

For the worker wito does not Fefirs 1o
work with the aceident employer, and for
whant senne six years afler the injury either
a final FEL or LOE fes to be awarded
wrtif age 63, what should be the futira
point in time used fo dean (goess) how
much the worker should be abie fo earn,
and on whei basis should thiz estimeie be
made?

The cases, both from the Appeals
Resolution Branch and the Workplace
Safery and Insurance Tribunal seem to
cuggest that the praper time ta someider
the worker’s pessibilities is the day of the
final review, but that the history and
prospects of the worker up to the day of
the hearing should be considered in order
to moderate the deemed sarnings amount
to reflest the probable future reality over
the next few years, rather than an
optimistic possibility perhaps decades into
the future. Currently belore the Labour
Miniseer is a proposal 1o simply use
whalever the worker is or can earn on the
exact day ol'the final review, This would
be very costly.
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