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Is there a difference in the
adjudicative/dccision making
practices between the Workplace
Safety and InsuranceTribunal
(WSIAT) (the penultimate
workers' compensation appeal
body) and the Appeals
Resolution Officer (AROXthc
last internal WS1B reviewof
decisions by adjudicators)?
There are after all, differences of
opinion and adjudicative
determinations between
Ontario's General Court and the
Court of Appeal. These
differences are almost
exclusively to do with issues of
law. The Ontario Court of
Appeal, and ultimately the
Supreme Court of Canada,are
the final arbiters as to what
statutes and common law
precedents mean. Beyondtheir
legal jurisdiction to make a final
determination, the country's
lawyers, lawmakers and citizens
accept the Provincial Courts of
Appeals' and Supreme Court's
decisions asdeterminative,
because the lawyers on these
Courts are generally senior and
well respected, prior to their
appointment.

By contrast the WSIAT judges
are not necessarily senior nor
well respected by those who
practise inthe workers'
compensation area of law,nor
even all lawyers. Furthermore.
unlike the Courts, the WSIAT
practice is to hear the entire case
of the appellant from scratch.
which appeal courts very rarely if
ever do. Precious little ifany
scholarly work has been done to
try and come to terms with the
different approaches between the
WSIAT and the ARO. Part of the
reason for this is that legal
scholars in Ontario have shown

little interest in workers'
compensation generally, and the
other part is that the decisions of
the ARO are not generally
published.

As a lawyer who appears before
one or the other of these bodies
on a weekly basis, Ihave to ask
the question, is the WSIAT
appeal just another flip of the
coin so to speak ,or are there
real differences ofjurisprudence.
Ifthere are differences, i$ it
merely that one body is more
employer or worker oriented? Or
that one body defers to the
medical staffof the Board while
the other does not? Or that one
body brings something more to

the table in intelligence or
reasoning ability? Or that there
are different philosophies at
work, for example in relation to

what the proper interpretationof
the law or what Board policies
mean?

Ifelt that as Iwas in a unique
position to have collected so
many decisions from both bodies
regarding the same cases, it
would be interesting to
investigate for some trend. To
do so 1 reviewed the ARO and
WSIAT decisions for 10cases
and picked the four below to
report on, asbeing illustrativeof
some of the contrasts between
the ARO and the WSIAT.

1| Mr, A:
WglAT Decision 45J/U7

The worker fell 8 feet from a
plank onto cement in September
2001, and a year later in August
2002 was hit on the head with a
piece of rebar. The worker
suffered from severe
degenerative changes in his neck

which eventually required
surgery. The question was
whether either or both of the two
accidents played a significant
role in the surgically treated neck
disability.

The ARO denied entitlement.
The first reason for denial was
that the worker could not recall
the exact dates ofthe injuries.
The second reason was that the
worker had problems and
incidences of neck pain prior to
the work accidents. The third
was that initially after each of the
work accidents the worker
received little medical attention,
and the fourth was that the
worker continued with heavy
construction labour for a
considerable period after each
accident.

The worker's treating
orthopaedic surgeon. Dr.
Chapman, stated that the
accidents constituted a
significant force against the
worker's neck, and caused the
discs in the worker's neck to be
compromised and eventually
herniate. The ARO stated that if
Dr. Chapman was correct, then
how is it possible the worker
was able to go right on working
for a year after such grave
physical trauma. Thus, the ARO
did not defer to Dr. Chapman's
opinion.

By contrast the WSIAT vice
chair found that the worker had
cognitive mental difficulties with
memory, and was stoical (ie. the
worker had a personality
whereby he suffered pain without
complaint, and thus continued to
work without medical attention).
Interms of the ARO's view that
the worker had pre-existingneck
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